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11

D D n a tr tr n T \t c -
,  L  J  A  T !  L  J

2  THE CLERK:  Env i ronmen ta l  Appea ls

3  Board  o f  t he  Un i ted  S ta tes  Env l r . onmen ta f

4  P ro tec t i on  Agency  i s  now  i n  sess ion  f o r  o ra f

5  a rgumen t  Tn  Re  Mar tex  Fa rms ,  S .E . ,  Docke t

5  Number  F IFRA 02 -2005-5301 ,  F IFRA Appea l

7  Number  01  -42 .

B  The  Honorab le  J r rdges  Ed  Re ich ,  Anna

q  W o l  n a s r  -  K . r t h i  F  q - a i  r  n r , . e ' , - l i  n c  P . I e a s e  b e

10  sea ted ,

JUDGE WOLGAST: Good morning.

12  [ , ^Je '  re  he re  n r ] r suan t  t o  the  Board '  s  o rde r  o f

L3  Sep tember  18 th ,  2007 ,  t o  hea r  a rgumen t  i n

74  Lh  i s  F IFRA C i v i  I  Pena lLy  ma t te r .

15 Under  tha t  o rde r .  each  s ide  has  30

1 5  m i n u t e s  f o r  a r g u m e n t .  I f  c o u n s e f  c o u l d

1 ' 7  n r ^ f 6 ^  j - + - ^ ^ , , - e  t h e m s e f v e s  f o r  t h e  r e c o r d .

1 8  M R .  Z A M  P  I E R O L L O - R H E I N  F E L D T :  G o o d

1 9  m o r n i n g ,  Y o u r  H o n o r r  m e m b e r s  o f  t h e  B o a r d .

2 0  M y  n a m e  i s  F o m a n o  Z a m p i e r o l l o ,  a n d  I  a m

2 L  c o u n s e f  f o r  M a r t e x  E a r m s .

22 MS.  F IDLER:  Good  morn ino .  Your
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1  H o n o r s .  D a n i e . L . L e  F i d f  e r  f  o r  C o m p l a i n a n t ,

2  O I I - i c e  o I  E n l o r c e m e n t  a n d  l o m p i  i a r , c e

3  A s s u r a n c e ,  a n d  I ' m  j o i n e d  t o d a y  b y  G a r y

4  J o n e s i  a n d  C a r l  E i c h e n w a f d ,  a f s o  o f  O E C A .

JUDGE WOLGAST:  Thank  you .  Mr .

6  Zamp ie ro l l o ,  i f  you  cou ld  beg in  and  a l so

7  adv i se  t he  Boa rd  as  t o  whe the r  you ' f f  be

8  sa r r i  n r r  an \ /  o f  r zo r - t r  30  m inu tes  f  o r  rebu t ta l

9  p l ease .

M R .  Z A M P I  E R O L L O _ R H E  I N F E L D T :  Y e S ,

11  Your  Honor .  I  w i f l  save  abou t  f i ve  m inu tes

1 ?  f . r  r a h n l i A I  i F  n , . c a q e r r r u

10

1 A

13

15

L 1

J U D G E  W O L G A S T :  T h a n k  y o u .

MR. ZAMPI EROLLO-RHE I  N FELDT :  We are

| 5  r e e r i r r  w h e n c  : r a  r a : d r zu L v  ,  u u v f r  r

JUDGE WOLCAST:  Yes .  P lease  beg in .

MR. ZAMPIEROLLO_RHE]NFELDT: ThanK

' l R  
\ / - r r  v ^ r r , .  L l . \ n ^ -  - L ] -  i  -  - (  o -  t - ^ t ^ . l
I v u r

I  q  n r o < e n r r l  i n n  L ' h a r a  E  p A  e i  n a l  o , . t  ^ r r t  M r y r a v

20  wh l fe  the  res t  o f  t he  Puer to  R ico

^ 1  ^ - - i - . . r ! . - - - |  - - r n r r n  j  F , ,  r d  I 6 € l -  l l h l -  - u c h e d .o v l f L u  r r r  L y  r  5  r u r  L  u r |  u l

The  se l  ec l i on  o I  Ma r t - ex  was  made  i n22
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b a d  f a i t h  a n d  a r e  o b i e c t i o n a b l e  a n d

imperm iss ih , l e  cons ide ra t i on  to  send  a  s t rong

n a q q : . r F  j -  . \  f  h l 1  P | | a r r  O

Cer ta in  no t

P i  ^ : n  ^ ^ m m l r h i  t \ /

t o  p ro tec t  ag r i  cu l  t  u ra  1

, J ^ r k 6 r <  n r  h : n A l o r c  t - . ' -  - -  -  ^ ' \ / m a n r
l J o v r " c r r t

f  - o n  l h e  r p s n n r . l e n l -  l h r i  i .  r ' r r n i f  i - / o  F n d  n O L

remed ia l .  I  wou fd  l i ke  to  make  re fe rence  to

10

E x h i b i t  2 4 -  R e s n o n c l e n t  E x h i b i t  2 4 .  T h i s  r s

< n n o  - + m : r l . c  f r : - t a  h , ,  M s .  K a t h l e e n  C a l l a h a n  i n

C a n  . ' T r r : h  D r r a / l ^  p i - ^  n n  n r  : h a r r l  F - a l - r r 1- - ,  . 3  r y

3 .  2 0 0 5 .  T h i s  w a s  s e v e r a - L  d a y s  b e l o r e  M d r t e x

w a s  s e - r v e d  v , i i t h  L h e  c o m p l a i n L .  M y  c l i e n L

d i d n ' t  k n o w  a b o u t  t h i s  w h e n  h e  h a d  l o

1 1

I 2

13

i n dL r r c  P r  s , r D ,  (

However ,  Ms .

t h i s  s t a temen t .

^ -  l  l  - ! - ^ -  - , ^ ^  ^ . . ^ F ^ lL d - L - L , : 1 n a n  h a S  q u O L  e o  a S

Mar tex  Fa rms  to  make

15

l6 say.rng

e f fo r t

f i nes .

l -  h . r l -  c h a  a v ^ a ^ t  a

l l l n  f  i  v  f  h a  n r n h l  F m e  r : t  h o r  i h a n  i r \  r \ a \ /

1B

19 Th is  i s  pa r t  o f  t he  reco rd  i n  t h i s

case ,  You r  Hono r ,20

2L J U D G E  R E I C H : Can I  ask  fo r

22 c la r i f aca t i on?  S ince  se lec t i ve  p rosecu t ] . on
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i  c  r o : l  I  r r  >  l r i  h r t  ^ f  I  6 r m  ^ r  : r t

arou inq  tha ] -  vou  mee t  t he  s tanc la rds  fo r

e a  l  a r l -  i  r r o  n r n c a r r r t  i  n r- - -  . , 1  t

v ,  r -  h r i e f  r t  f . o l  n o L e

b e c a u s e  I  u n d e r s t o o d

2 4  t o  i n d i c a t e  t h a t

t he  admin i s t ra t i ve  reco rd  shows  tha t  Mar tex

/ - , 1 i r l , l  n - l .

n r ^  q a  r - r  r  J -  i  n n  f  n r

l _ h : l -  1 - h a  a - o n . \ /

for  enforcement

t h e  d e f e n s e  o f  s e  l e c L  i v e

f ack  o f  an  i n i t i a l  show ing

h , r  - l  . e l p . t - a d . h F  r , .  c D o n d e n  L

a c t i o n  i n  b a d  f a i t h  b a s e d  o n

10 i  m ^ 6 r m i  c c i  r - , r  o

r a l  i  a i  n n

c n n < i r i a r > t i n n  e r r r h  > c  r : e -

1 1

I 2

13

74

15

I5

I1

18

I9

20

2L

22

- h e  d e s i . e  t - o  n r a v e n L  L h e

^ - . ^ . . ^ . 1  - ^  ^ F . o n s l  i  f D f  i  o n a  I  " i o \ t S .

q i v e n  t h a t  t o o t n o l e ,  T ' m  aS o

l i t t l e  unc fea r  abou t  you r :  reasse r t i ng  the

+ l - - +  + L i  -  , , - ^  ^ ^  l  ^ ^ +  i , , ^d r L l J t l I L l l -  L i r d L  L I I - 1 - j  w d s  5 e i F (  L l v e  p I U S e u u c l o n .

MR. ZAMPIEROLLO-RHEINFEI-DT:  Your

H ^ n ^ r  / 6 i c e 6 r l -  i n a  l -  h a  ; r . n r m a n r  b U r _

r d e  a r e  a w a r e  L h a t  w e  c o u l d  n o t  m e e r  L h e

l - h r o c h n  l  r - l  n r r a < t  i  a n e

J U D G E  R E I C H :  O k a y .

MR. ZAMP I  EROLLO_RHE ]N FELDT :  We aTE

n o t  t a l k i n g  a b o u t  c o n s t l t u t i o n a l  v i o l a t i o n s

(202) 464-2400
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here .  Bu t

t ha t  I ' l l

t aken  as  who . le ,  t he  10  m is takes

t  r \ /  l - n  - r , ' i , - t r , = e e  i n  :  *  i '  r ^
L  t s , U I r L  L v

t h e  d i r e c t i o n  t h a t  E P A  a c t e d  o n  b a d  f a i t h  a n d

^ l - h 6 r  t - h i h ^ c  c ^  i  I

JUDGE STEIN :  Cou ld  vou  exp la in  to

me wha t  t he  bad  fa i t h  i s?

10

MR. ZAMPI EROLLO-RHE IN rELDT :  Yes,

Your  Honor .

JUDGE STE IN :  And  wha t  spec i f i c

r A r - -  q  ' r ^ r r t 7 -  : l l a n i n n  r - o n s l  i l ' t l a  l - a . l  f a i t h ?

M R .  Z A M P I  E R O L L O - R H E T N F  E L D T  :  I ' m1 1

72 r , . f  e r r i n o  l n  D F q n . \ n . l e n l - ' s  R c n l r r  R r i e f  -  E o . r

, l l r i m n l o  Y n l r  H ^ n ^ r  
' l n a l z  

I  u r i  l  l  n n  l h r / ' \ i r . J h13

1 , 4  a f l  o f  t h e m .

15 T h a  . ^ m n 1 - i n t  i c  , l i c n r  i m i n : f  ^ r r /

t6 Idc  r^ r t= rc  q i  rn l  a , . l  n r r f  There  is  no  ev idence o f

a  foca l  i n i t i a t i ve  to  en fo rce  F IFRA in  Puer to

R i co  o r  t he  i s l ands -  so  we  unde rs tand  t ha t
f

I 1

1B

I 9 absen t  t h i s  l oca f  l n i t i a t i ve ,  eve ry th ing  wha t

EPA sa id  abou t  t h i s  ma t te r  was  j us t  w rong ,

because  the re  i s  no  l oca l  i n l t i a t i ve .

JUDGE STEIN :  Yeah  - .

20

2I

22
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M R .  Z A M P  I  E R O L L O _  R H E I N  F E L D T :

h a v e  b e e n  - -

We

10

en fo rcemen t  ac t i on  aga ins t  you r  c l i en t ,  and

r n s e f  f  h , : l  a n  , r e  t  i  o nL r r o L  y e u  d P P c d !  L U  u  r r r J -

n f h o r s :  h | t  i h a l -  { . ] i v e n'  d a c ' r  . 1 9 d  r r L - 1 -  u L r ,

-  L  l . r w  , , 1 i  \ / F s  E P A  . l i  s . r F L i o n
Y  I  v L J  L ! ^

- r i , . : r : l a r ' l  v  i n  l i o h r  o fy r r u  ^ r r l J w ,  F r d - L  " - e * r u ! r  j  r r L  ,

h n u ,  m : n v  e n f o r c e m e n t  a c t i o n s  t o

r : k o  I  . l ^ h r t  r r n , 4 A r c t > h . l  L r h r r  t h a r r r r a  t a Lr  -  - -  ' ' r n 9

o f  a  s i n o l e  a c t i o n  w o u l d  a m o u n t  t o  b a d  f a i t h ?

l l

L2

13

I4

15

16

l -1

MR. ZAMP IEROLLO-RHE INFELDT :  [ ' le f  1 .

MR. ZAMPIEROLLO-RHEIN FELDT :  And b,y

J U D G E  S T E I N :

JUDGE STE]N :

unde - r sLand  Lha  L  EPA has

Y . , r r  L i n n n r  M  ' r  f  o v  l ^ , a s

F J A  I n c ^ 6 - l  ^ r c  - a  M : r c h

I un - -bu t I

chosen  to  take  an

inspec ted  by  EPRDA,

24 th ,  2003 .

R igh t .

1B

19

2A

2L

22

/ - ' l r l . 3  t r p A  i  n e ^ a / - r  ^ f  M r  A n l h ^ ^ r r  l . ^ m m : n . \
tr

n r a n i  < o  l r r  r l  I  h a  r - : a - -  T - -  i  I  i t - \ '  ' . ' L i  ^ h  i  -  ' L  -
I r - ! u r J L r J  u o u e ' d  I d e  - L - L - L L y r  W l l I L l t  - L D  L  l l c

b iooes t  f a rm  tha t  we  have  i n  San ta  I sabe f

mun ic ipa l i t y .  And  no  v io la t i ons  were  found .

I l n a v n F r - t a . l  l r r -  a  r : o r  r n  l  e  o f  w e e k s  O f
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5

6

mon ths  l a te r ,  we  rece i ved  a  f l u r r y  o f  v i s i t s

an . l  i  ns r )ec l -  i  ons  -  aho r l t  f ou r  o r  f  i ve  i n  2003 ,

A n d  b e g i n n i n g  w i - h  t - h -  A p r i l  2 6 L h ,  2 O A 4

i n s p e c r i o n ,  w , -  h a d  d b o u L  F o u r  a d d j t i o n a l

i n s p e c t i o n s .

^ ^  F - r - ^ " . ,  . 1 q o  r 4 r r q  h o i  n r r  i  n q n o C L e dJ v  , , u u u l y  u - r  r r Y  ' , , J I r u \

U ) ' L l i

JUDGE STEIN: So your argument j -n

essence  i s  based  on  a  l ack  o f  p r i  o r

10  en fo rcemen t  by E PA?

ZAMP ] EROLLO_RHEINFELDT :  Based1 l MR.

on  a  fack  o f

case  EPA has

v io fa t l ons .

en fo rcemen t ,

S e e  w h e n  w e  - r  e s p o n d e d

/ - / r m n l  r i  n f  r n . - l  u , a  ^ r ^ F - 1 6 - ]  l h 6u v l r ' y l q f l l L I J ' c P o L

a w r - h - r n n o  n f  w i t n o e c o e  u r o  m :  r ' i , :

announcement that we wanted to

to  the

n  ra  -h  p .a  r  i  n r r

r  n r  r l  i n r r l : e r

r . -  - . - ^  ^ ^ - . ^ - -  I

F P A  a m n l  ^ r / a a a  h r a e a h r  c r r h n n o n r o r l  f a r  r h o

t r i a l .

I2

13

14

15

76

I1

1B

1.9

20

2 I

22

- -  n r n h a h r . , . h i c  i q  r h e  t i r s L

n r ^ q 6 - r 1 t - a d  n a r t ^ r n r n ^  l n  F T F R A

q a  n r n h : h l  l r c l z  n f  n r i  n r

We wanLed  Mrs .  CaEh leen  Ca f l ahan .
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10

8

9

10

11

I?

13

74

15

16

17

1B

1"9

20

2L

22

who  was  i n  San  Juan  on  March  the  3 rd .  2004 ;

a n n i n a a r  l ' : r l  a n r - l o r h o r n .  : n r - l  M r  T ^ r ^ 6

M r  l r l / - \ n a ^ ^  ^ n  l .  L , A  p p n A  o e - i h < h a - t - ^ r  M r^  |  r . .  t , L L  - v  L

J e s u s .  a n o r h F -  i  . l s p e c L o r ,  d n d  A n a  D e l  y , l

M a r t i n e z r  a  l a d y  w h o  w a s  - -  w h o  h a s  b e e n

n i r r i n r r  l ^ l P q  t r : i n i n .  L O  M a r t e X  S i n c e  a b o u t  S i x

or  seven  yea rs  ago ;  and  o the r  EPA pe rsonne l .

We cou fd  no t  ob ta in  the  subpoena  o rde r  f o r

r l e n n s  i  . t . r  I  h { - - F  w i  t n , - q q o s  -  n r l r  T a  k i  r r r  l - h e m

appear  - -

JUDGE STEIN :  I s  t ha t  an  a rgumen t

j -  h : r  r r n r r  i q a r i  n n  i n n F r l  ?

M R .  Z A M P T  E R O L L O - R H E I N  F E L D T  :  Y e s .

Y e a h .  B u t  I ' m  a w a r e .  Y o u r  H o n o r ,  T ' m  a w a r e

t ha t  c rop  a l l ows  to  subpoena  w i tnesses ,  i f

t he  pa r r  i cu f  a r  . I aw  a - I . I ows  i L .

Un fo r tuna te l y ,

h e ; r i n o  e v a n  i - o r  w 4 s  n o t

< r r l i n a o n r  c  R , 1 t -  t - l - , : t -  . l ^ 5 -r  u ! y v s r  r d  r

t ha t  ou r  hands  were  t i ed

w i tnesses .  We cou fd  no t

a . L l o w e d  t o  i s s u e  t h e
,l

n ^ t -  - h a h ^ a  t h a  f i - t

Pr  '= , f  s r  r  L

t ha t  knew wha t  was  l he  reason  beh ind  th l s

Beta Court Reporting
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11

en forcement

You  see  - -

JUDGE RE]CH: In  t e rms  o f  t ha t ,  I

. r  l e A / , v  T  I n i - k  h e a r d  t h a f

s F  a - f  i  \ r a  n  r /  s , . n r r l  i  O n  l nn n l -  r r n , r i  n n

t h a  < t r i  - l -  e a h c a t h e n  i  s s u F S  a s  t o  I i a b i I  i L y

t hev  mav  bas i ca l l v  come down  to  fac tua f

i s s u e s  a s  t o  w h e t h e r  v o u  w e r e  o r  w e r e n r t

meet ing  the  app f i cab fe  s tandards

l0 l , {hy  a re  the  a rgumen ts  tha t  you ' r : e

mak jng ,  i f  r e fevan t  a t  a f f /  r e levan t  on l y  t o11

t? t h a  n . : n ^ l  t \ /  u r h i c h  h r -  - h r r r + . '  + '.  - . .  . . 1 5  I U U L e  d r r  d u ,  |  ,  L y  L o

r o r s i r l e r  r . r r r r i  t i  a s  l - h : h  j -  l - a  r r n d , - r ' 1  r r i n n  i s g u e13

14  o f  whe the r  o r r o t  v n r r r  r  c  i n  v i ^ l F t i o n ?

Z A M P  I  E R O L L O - R H E  I N F E L D T :  W e l l r15 MR

16 r i l r r  t h o  n a n r ' l  t  i o <  V ^ l r r  l l ^ n ^ ,

I 7 W e  u n d e r s t a n d  r h a t  L h e  i n s p e c L o r s

18 who v i s i t ed  the  Co ta fa re l  f ac i l i t v ,  Mr Juan

19 C ^  r l  r r q  M r r r . ?  r n r i  r  r " 1 6 q a i : - h  ^ Y  h r i  \ r r t a

n r o i r r r l i  n e , 4  : n > i  h c r -  + L ' 6
r J '  r J  l J r  - L u  o Y a 4 , r v L  L ' r s) n  - ^ n l  . i - l ' ^ r e  t - h o v  r ^ . o r  o

y  r v v r  !

1 1  r . r h ^ h  I  r a ^ \ ,  / . {  i  n  r h i  c  i n c n a n r  i zt r  c o m p a n y  w n e n  I n L r  , . . - - - - - , J t ,

22  because  ac tua l f v  when  thev  wen t  t o  Co ta la re f
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1  on  Apr i l  2 t5 th ,  2044 ,  t he  mango  ha rves t  was

2  ove r ,  bu t  t hey  a l ready  had  the  pa r : t y  t o

3  ce leb ra t  e  the  ha rves t ,  The  ha rves t  was  ove r .

4  And  the re  was  nobody  the re  work ing  do ing  any

5  aq r i cu l ' u ra l  acL i v i t y .

JUDGE REICH:  D id  the  i nsDec to rs

7  L e s t i l y  a f  t r i a l ?

M R .  Z A M P  I E R O L L O - R H E  ] N F E L D T  :  Y e S .

J U D G E  R E I C H :  A n d  I  a s s u m e  t h e y

10  were  c ross  examined?

11

13

MR. ZAMPI EROLLO-RHEI N FELDT :  Oh.

15

12  yes ,  You r  Hono r ,  a t  - Lenq th .

J U D G E  R E I C H :  A n d  d i d  t h e

14  Admin i s t ra t i ve  Law Judge  in  he r  dec i s ion  f i nd

l h F i  r  l e q l  i n , r n r r  t o  b e  c r e d i b l e ?

MR. ZAMP I  EROLLO-RHE IN FELDT: You

I 1  see ,  Your  Honor .  I  have  a  g rea t  respec t  f o r

18  A t t o rney  Susan  Be ro ,  and  I  t h i nk  she ' s  a

1  q  n r c ; +  i , r r l n o  l - , r , r ,  I  t h i n k  t h a t  h e r e  s h e  m a d e  a

1 i  ^ ^ . , ^ 1 ^  ^ a  - l  ^ r - r- u  u w  u l - ' _  e  u I  l t , _ L 5 L d K e s .

2L  JUDGE REICH:  So  tha t  means  she  d . i d

22  f i nd  the i r  t es t imony  to  be  c red ib fe ' :

Beta Court Reporting
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M R .  Z A M P  I  E R O L L O -  R H E I N  F E L D T  :  Y e s .

I  can 'L  deny  tha t ,  You r  Hono . r ,  because  he  was

v e r \ /  - -  l  h r =  , - l c m r . : n n r  o f  E P A ' s  w i t n e s s e s  w a s

ve ry  sha  ky .

T ' n  a  " r i a '  a l l o r r e v .  I ' v e  b e e n

r  - . . r - ^  _  - L - ] ] t  ? O  \ / p , t r . .  a n d  T  r : o nL l y f r r \ ]  w  r l J r

see ,  I  can  fee ] ,  I  can  smef l  when  a  w i tness

i s  no t  - -

JUDGE REICH: R . . A r r  < a  1 / ^ , r  I  r o  l - h a Y  ' -

10 MR. ZAMPIEROLLO-RHEIN FELDT :  BeCauS

11 e  I r m t he re .  I  know  Lhe  - -

I2 JUDGE REICH:  And  i sn ' t  t ha t  t he

13 r e a s o n  - -  I ' l l  a n s w e r  t h e  q u e s t i o n  m y s e f f .  I

L h i n k  L h a t  j s  f h e  l e a s o n  w h y  c h i s  B o a r d  L e n d sI 4

15 to  g i ve  g rea t  de fe rence  l o  an  ALJ  i n

- r o ' - l i  h i  I  i l  r r  l ^ ' a r r r r e a  a SL  |  | | 9  w _ L  l f r t  L  l /

you  you .LSe -L f  sugges r ,  you  know  be ing  Lhe re  i s

a  c r i t i ca f  e lemen t .  And  i f  she  was  the re  and

I6

I1

1B

19

20

2I

22

made  tha t  de te rm lna t i on ,  I  t h ink  tha t

n r a a , 5 n f  q  .  n r 6 f  j -  \ r  l - i  r - r h  h r r  4 r - \ r  r t q  f  ^  s 6 - O n d

. l a t a r h i h > t  i ^ ^  t - h - - t -  ^ ^ 1 r ^ - l  + ^
9 u u J r  o r ' y  J L L " '  l j c d l c u  L v

whethe r  o r  no t  t he  i , r i t ness  was  c red . i b f  e .
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M R .  Z A M P  I  E R O L L O - R H E  ]  N  T E L D T  :  Y E A h .

2  I  t h lnk ,  Your  Honor ,  t ha t  you  a re  r l gh t ,  bu t

3  the  faw  au tho r i zes  th i s  pane .L  o f  j udges  to

4  make  de  novo  dec i s i ons .  And  you  can  go

5  t h rough ,  i f  ava i l ab le ,  t h rough  t he  t r i a l

5  reco rd .  The re  a re  f i ve  vo lumes  th i s  t h i ck .

A n d  e i  f  I  i  n ^  l -  h r . l r r . r h  l - h p  r o r - n r , ' l  \ / ^ r l

8  can  "obse rve "  how the  w l tnesses  were

q  j - F e t  i  f \ ' i  n n  l ^ o - + r r s , .  f  h p  w . r \ /  r h F  , 1 r  l ] S L i O n S

l 0  W e r e  r o s e c l  a n d  t h e  u ' A r /  - f - o  ^ n q w a r s  W e I e

' 1  1  o i  r r e n  -  \ / o n  . a n  s e e  t h a t .  Y o u  c a n  S e e  t h a t .

f L - - r ^  , , l ^ . ,  i t -  r ^ 1 1 : rl n d L  S  w n y  I  m  L e l l l n g  y O U  I  t n l n K

1 ?  t h : r  , l r r . l . r a  R a r r l  i s  a n  o v r - e  I  l 6 n l  i r r d o a  h r r t  I

l 4  c h i n k  s h e  p r o b d b l y  m d d e  d  m i s t d k e  h e r e ,  a

1 5  r o | ] n l e  o f  m i s l a k e s .

I  d o n ' t  - -  I ' m  n o t  s r i r e  i f  I

I 1  answered  a l l  l he  ques t i ons  and  I  can  go

18  ahead?

.TUDGE WOLGAST:  Wef l .  cou ld  vou

\ v  r r n r r  t h  i n l r  I  h o  i r r d r  -  ^ - - ^  I
c ^ P  L d _ L r r  _ _ - -  r _ - . J <  e r r q L r

2 I  o r  made  m is takes  as  ro  l i ab , i l i L y?

M R .  Z A M P  I  E R O L L O - R H E I N  F E L D T :  T h a t ' s

I2

16

1 9

22
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I  A  |  - r  r . ] h  n r r f  r  . \  . - . ^ - V  V n r  r  r  H n n n  r

Y n  r  s c c  s . ' r F f  L  i  n o  I  I  a L  w e  C a n n o l

3  feave  as ide  i s  t he  fac t  t ha t  EPA

4  Admin j  s t ra t i ve  Lav r  Judge  l s  an  EPA emp loyee .

5  And  a f l  t he  w i tnesses  tha t  were  a t tend ing

5  t h i s  t r i a f  o r  wen t  t o  t es t i f y  a re  e i t he r  EPA

7  emp loyees  o r  Puer to  R ico  Depar tnen t  o f

B  Ag r i cu l l u re  depuL i zed  EPA emp loyees .

S o  t h e r e ' s  a  c o m m o n  o r  m o r e  c o m m o n

10  than  no t  i n te res t  l n  hav ing  the  ru le  o f  l aw ,

r h a  n - i n l  / \ r  - ' i  o ' . ,  a r  r h a  a n o n n v  e , , e t d i n e d  O r

I2

13

15

L1

J U D G E  S T E I N :  A n d  w h e r e  r n  v o u r

1 4  h r i e l s  c l i d  v o r r  l a v  . . r , t f  f  h , r f  , r r r - r r t n A n l ' ?

M R .  Z A M P  I E R O L L O _ R H  E  I N F E L D T :  A l I

16  ove r  t he  b r i e f .  You r  Hono r .  I t ' s -

1B

19 were  - -

J U D G E  S T E I N :  T h a L  - -

MR. ZAMP I  EROLLO_RHEIN FELDT :  WC

20  JUDGE STEIN :  - -  you r  a rgumen t  i s

? 1  l h a r  t h c  n r o r - e e d i  n , 1  i s  r o -  f , r i r  h e r - a u s e  t h e

22  ALJ  i s  an  emp loyee  o t  EPA ,  w - i t h  ce r t d i n ,  you
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^ r ^ r  l 1 . 1  i n n c  n f  f h cK | | i J W ,  W l r r r  d r r  9 !  L t t L  u - v L L !

Admin i s t ra t i ve  P rocedures  Ac t  ?

M R .  Z A M P  I  E R O L L O - R H E  I N  F E L D T  :  I  ' m

no t  say ing  t ha t ,  You r  Hono r .  You  see  t hese

1 -  h  i  h d c  \ 7 ^ r r  - r n n ^ l |  ^ 1 , ^ i h 6 m  e a n i r i f  c , r ' l  . \ n F

W o l '  r -  . \ r d e r  f o r  u s

f r om the  o the r .

. ] U D G E  S T E ] N :

10

f  . r  h , ^  - h  l . r  t  / - \  n - a  r  e a  r  h r n r r n h  t  h a  m a r  , - r  i : l- . . - - - - _ *_s ,

a n  I  , . r o  h a v a  n : r  e c d  - h - n r - , r h  t h , -  m e f  c r i  a  I  s  a n d

t h { .  j - e c i -  i r n o n \ / -  i  s  r ^ r e  1 g 6 d  t o  u n d e l s t a n d  w h a t

' : -  l i r . r  , , . ' r  / - / 1 n . r ' l  r r s i o r  o f  l a wr I ] s L L L r r  L  r _ L r r L r f r . Y

i  e  r - ' l  o : l . ' l  \ /  a r r ^ n a / - \ r r e

1 1

I 2

13 MR. ZAMP ]  EROLLO_RHE IN EELDT: FoT

L 4  e x a m p l e  - -

L5 J U D G E  S T E I N :  A n d  w e r v e  b e e n

t h r o u q h  t h e  m a t e r i a l s ,  a n d  w e r v e  l o o k e d  a t16

L1 \ 7 / - \ r r r  a r ^ l r m a n i e  : n d  i r-  I  ,  y o u  K n o w ,  t n e r c  d . r e

r / - r t 1 ' 1 _ a r t  c  f h ^ j -  e r F  r r . \ S Ly w u  '  d ! 9 u r " L18

19 i  m n / - \ . r  ^ n l -  l -  ̂  \ 7 . \ r r  l - h a t  ^ ' .  ^ . ' n a  - i '-  -  - -  - -  I  Y O U  t d a n l  t O  e X P r d  I  n  a

I  i ' r  l e  h e v o n c l  r h e  h r ' - ' -  - L - +  " o u l d

h p  h o l n f , r l  1 _ n  r r e

20

27

, ) But  I  do  th ink  we  need  to
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r'7

u n . j e .  s t  l f l c l -  r / r r l  I u  n . ' w  i  n  n r . l a r  f  i r  n q  ' -  I i n d

t ha t  t he  Admin l s t ra t i ve  Law Judge  e r red ,  we

need  to  unders tand  wha t  t ha t  c fea r  e r ro r

m igh t  be .

MR. ZAMP I  EROLLO-RHE IN FELDT :  You

s e e f  Y o u r  H o . r o r ,  a s  I  t o - L d  a L  L h e  b e g i n n i n q ,

t h i s  i s  a  who le  p rocedu re ,  a  who le  p rocess .

When  Ms .  Ca l l ahan  was  i n  San  Juan ,

Puer to  R ico  and  made  the  announcemen t  abou t

10 - h i  s  h i f l o e s t  n r . n a  I  |  \ /  i n  n  q  h i . t a r \ / .  . l - e  W a S

r l o r l i n n  L , ? i t h  < ^ m a t  h i n d  a  l q a  a h a  w a c  r ] o . a  l i  n n11

72 w i t h  L h e  e x i t  o f  t h e  N a v y  f r o m  R o o s e v e l  L

R r - e r ' l s  a n d  f  h a  \ / i  a . r , 6 S .13

L 4 q ^  l h a  i m ^ y a c c i n n  m : n v  i n z l i r r i z l r r > I e

15 h a v e  i  n  P u e - r l o  R i c o  a n d  I  s h a r e  t h d l :

I 6 i m n r c ' . . r r - r n  i q  l h a l  - h e  F  P A  w a n l o d  I n  o i v e  d

q t  r . n . r  w a  r n  i  n n  t . r  1 -  h e  i n h a b i t a n t s  O f  t h i s

i s l a n d .

I 1

18

t9 J U D G E  W O L C A S T :  B u L ,  f o r  i ' r s t a n . a /

20 h n u  z - l  i  r l  t h a  i , r A n a

r z i  n l  r I a r l

n r n r z i  ^ a  n a t  i  n a  n €

e r r  i n  t i n d i r - o  l l ' . r t  t h e

ZL r e n r r  l r f o r v  r  r o - F a l u  r  t r . S  I O

^ - -  r  :  ̂ ^  E . i  ̂ *  . r  t d a n c e4 F r V f f u o L f u r r22
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1B

2

3

wi t ]n  1 .10  .  L22?

M R .  Z A M P I E R O L L O - R H E I N F E L D T :  O k a y .

F o r  e x a m p l e ,  S t i p u l a t i o n  N u m b e r  2 3  t h a t  r s  a

J U D G E  W O L G A S T :  Y e S .

MR. ZAMPI EROLLO_ RHE INFELDT :

b a s  i c  i s s u e  i n  L h  i s  I  i  r i  g a L  i o n  w a s

i n f  . r r n r o t o / i  t - , 1 r  t r p a  - - r  r  - r  - ^  l - - . , -

l ]  1 6 :  I  f  ^ i  M c  t r  i  d  l  o r  l - ' r r r  < h o  m r . l -  1
Y -  - u L  I  L - Y  . !

m i . j -  . r l , o  r n  I  l ^ o  i r r , - l a o  - h o  w . . . '  - -  s F F  W e

L h i n k  - -  I  L h i n k  i n  S p a n i  s h .  I  ' v e  b e e n

I  i r r i  n n  i n  a n r r t h  A m a r r  ^ -  r ' l  l  n "  I  i  f ^. - . . .  . .  l /  o  d - L - L  l l r y  I  I  l e ,  e x u e p t

f o .  w n  o -  - h r o c  r z c , a - e  i n  r T : l r r  r . r h o r c  T  W e n t

Lo  schoo l  .  So  L  r - h i nk  i n  Span j sh ,  and  I

t r ans la te .

S o  w h e n  I  t h i n k  a n d  s o m e t h i n g  t h a t

i c  r ^ , r  i l r F n  ^ r  i <  a n i n n  1 - n  h a  U r i t t a r

f i r s t  i n f e r r ] r e t a t i o n  6 f  t h a t  i S  w h a t  I  k n o w

i c  i n  C n : n i c h  n ^ l -  i h  F n n l i c h

So  - i I  i n  S r - l pu la t i on  23 ,  we  sLd ted

t - h i -  . \ r  A n r  i  |  2 6 r h  ' ^ - ^  o Ir r ( J  a F ! J - ! - L r a L - L r J r r r

a l  e a r  n l ] l  w , - r a  r \ . q l  a d .  w 6  w o r a  r r c a n i  n . r  - -  I

10

11

1?

13

I 4

l 5

I6

L1

18

l9

20

2L

22
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' ]  , - ^  - l - i - l - ; - ^  t s l ^ - +  ^ ^  F l ^ - -  ^ - - + i ^ , . 1 - -  , l - . ,

L r r  r i r ! r r t g  L | | d l  P d r r  r (  u r d r  u d y ,

?  A n r ' r  . 6 t h  - ^ i  b e l o _ r e .  B u t  - -

J U D C E  S T E  l N :  B u L  d i d n '  c  t h e  j  u d g e

4  f i nd  who l l y  apa r t  f r om the  s t i pu ld t i on ,

5  d i dn ' t  she  make  a  f i nd ing  t ha t  t he re  was

6  su f f i c i en t  ev . i dence  i n  the  reco . rd  to  conc lude

7  t he re  was  l i ab i l i t y ,  even  i f  one  we re  t o

I  d i s reqa rd  t ha t  s t  l pu l a t  i on  ?

9  M R .  Z A M P  I  E R O L L O - R H E  I N F E L D T  :  W e l f ,

1 0  i f  y o u  - -

11  JUDGE STE IN :  I 'm  no t  say ing  t ha t

12  i t  wou ld  be  app rop r i dLe  Lo  d i s rega rd  i t ,  bu t

l ?  i ^ -  r  F . +  r r n n o a o < < r r i  t r r  h r r t  r r ' -  ^ -  i - -r  r L r  J o y r r ' 9  L r r d L  f y .  & u L  _ L  r L '  J o y r r r 9

14  tha t  above  and  beyond  tha t  s t i pu la t i on ,  my

l q  r a ^ d i r , a  n l  t h a  ^ r  r r -  - - i - i - .  i -  r r - ^A L J  S  O p r n l O n  l S  L r ) a L  S n e

L6  found  tha t  add i t i ona f  ev idence  a fso  suppor ted

1 1  f  h ^  f  i r , l i n o  o F  L - "  * ^ i n c .
I  r c 1 r J _ L _ L _ L L y  ! ' u  r  L  o L -  P l ,

1B M R .  Z A M P T E R O L L O - R H E  I N  E E L D T  :  W e f 1 ,

1 9  i f  y c u  e f i m i n a t e  S t i p u l a t i o n  N u m b e r  2 3 ,

t 0  n r o b a h l  r r  n n d , . r  t h e  f i r s t  s e t  o f  f i r s t

) l  . ' a t , t d / ' \ t  i o q  n f  I  n n l r r  h : r z ou q l v : j  J - f  L J  l Q l d l - l U l l .  v r r r y  r r u v !

2 2  v i o l d l i o n  1 5 0  a n d  1 5 1 ,  t h e  l a s t  t w o .
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20

10

L2

I 4

11

13

15

16

1-1

l8

19

20

2 I

22

T n  l h a  < a - ^ n , . ]  1 /  u , F  r ^ , . r n r j -

h a v e  v i o f a t i o n s .  T h e  t h i r d  c a t e g o r y ,  w h i c h

i s  t h e  s a m e  a s  t h e  f i r s t  o n e ,  b u t  f o r

h a n d . L e r s ,  t h e  s a m e  s i t u a t i o n .

J U D G E  R E I C H : Bu t  I  don ' t  t h i nk

l - h : i t e  o v : r - r  I  i r r a  l n  r h l ]  ^ r r a e J - i . \r -  -  -  l '

because  I  don ' t  t h i nk  t he  ques t i on  was  how

you  wou ld  i n tF rp re t  r h , -  e f f ec t  o l  no l  hav ing

f h a  e l - i n r r l : ] -  i . , n

I  t h ink  i t  was  a  more  d i rec t

ques t i on  abou t  wha t  t he  ALJ ,  i n  f ac t . ,  f ound

and  whe the r  t he  ALJ  d id  no t ,  i n  f ac t ,  f i nd

l l - a l -  a - ' a r '  : n r r l -  f  r . " r  l h e  q i i n r ' l  = { -  i  n n  -  f h e

o - r '  r l a -  - a  n r , - r \ , 6 - l  I  h a  y  j s l 3 1  i 6 1 5  .

M R .  Z A M P I  E R O L L O -  R H E  I N  F E L D T :  W e f l ,

f o -  r - - . r m n l o -  t n r  h n w  r - n ' r e  i n s n e . t i , - ' n  n f  I i e l d

JC  11 ,  o r  JC  1 ,1 ,  t he  i nspec to r s  wen t  t he re

f rom the  ma ln  o f f i ces  o f  Mar tex  Fa rms  and

r r ' a r r  - l r , - l n r f  n n .  i r - o  n n  l h e i -  w a v  t o  , l  f i e l d

- -  J  l l ,  t ha r  Lhe re  wds  huge ,  g i gan t i c

s t ruc tu re  tha t  l s  used  to  wash  f ru i t s  and  i t

uses  wa te r?
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Tha t  s t ruc tu re  cou ]d  be  used

acco rd ing  t o  EPA 's  r egu la t i ons .  17 .756 ,  T

be l i eve ,  and  11  6 ,  as  an  a l1 -e rna te  me thod  fo r

WPS comp f i ance .

JUDGE ViOLGAST:

F h a  h ^ r  i  _ a  ^ , , 6 c  I  i a n  u _ ^ rL E  Y u c o  L

v io la t l ons  on  decon t  am ina t . i  on

As  t o  t he  no t i ce ,  I

wha t  Judge  Be ro  was  re l y - i ng  on

Bu t  l e t ' s

move

r L d y  w r  L r r

o n  t o  t h e

supp l i es .

unders tood  tha t

was  tha t  t he re

10  was  no  - -  t he  i nspec to r s  t es t i f i ed  t ha t  t he re

11

L2

13

L 4

u r e q  n . i  n ^ . : l  i n ^  n F  r n r r  n o e t  i c i r ' l p  a \ z a n  l - h . r r , . I h

t  h ' - r a  h : r l  l r a a n  i f  r - h o r c  u r a r a  n r i a r

. . ^ < r  : r n  r . r n r ' l , . . 1  . f  i l l  h a v e' r o L  P v J  L  - .  ' 9  f r u u

t o  be  rhe re  l o r  Lhe  ensu ing  ] 0  days .

And  a t  t he  t ime  o f  t he  Apr i l  26 th

i  n e n , ^ , ^ l  i ^ n  l -  h o r r  f  a  n r ' {  n ^  ^ ^ < l -  i r ^ c  ^ r  i n- -  - - .v

. r n n l i ^ a l r n n  n F  :  n a q t l c i d e .

MR.  ZAMPIEROLLO-RHEIN FELDT :  We11 ,

the  app l i ca t i on  was  - -  a l l  t he  documen ts  were

. r ' i  ven  1 -o  EPA  i  n  nn  F lec t ron i c  t  i  I  e .  EPA  used

Exh ib i t .  CompLa inan t  Exh ib i t  218 |  t o  sus ta . i n

Mar tex  v i o fa t i ons .  I f  t ha t  i s  so ,  and  i t ' s

15

15

7'7

1 u

19

20

2I

22
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1

?

- -  and  tha t  Exh ib i t  21B  i s  good  fo r

s l l < ' : i n i n / - r  j -  h n q , -  r r i n i  - - :  - _ _  - O O d
, L  J  d r J U  I

t o  s u s t a i n  t h a t  M a r t e x  w a s  c o m p l y i n q  w i t h  t h e

f a w .

JUDGE i {OLGAST: How so?

MR. ZAMPI EROLLO_RHEI N FELDT :  BCCAUS

e  o f  F e d e r a l  R u ] e  o f  E v i d e n c e  1 0 6 .  T h i s  a

r r r ' l  e  n f  f a i r n c s s -  Y . U f  H O n o r .

. IUDGE WOLGAST: But whal about the

10

11

1.?

13

T4

15

16

1-1

rB

L9

20

2 I

22

e x h i h i t  n r ' .  v o r r  r e l . , ' r n  r l n  l o r  v o , r -  d e f e n s e

r r \  t h ' r l  l  n . l  n f l  . ' t  r . i o l a I i O n ?

MR. ZAMP I  EROLLO-RHE INFELDT :  A11

t he  exh ib i t ,  You r  Honor .  A f l  exh ib i t s  - -  218

+ l - - -  l , -  r ^ r ^  r  i ^ t s  ^ ,  . ^ ^ 1 : ^ - r  i ^ * -
r r r ' a L  r J d >  c l  L l r I | r P _ L s L e  l l > L  u r  d l r l J L r r d L  r ( J | | J -

Exh ib i t  21

The re ' s  ano the r  one .  The re ' s  an

Was  t he  l i s t  t ha t ' sJUDGE RE]CH:

21B,  was  tha t  f i s t  i t se f f  pos tec l  somep lace?

MR. ZAMPI EROLLO- RHEIN FELDT :  I

unders tand  tha t  t h i s  . L i s t  was  pos ted  on  the

bu l l e t i n  boa rd ,  Your  Hono . r .  And  th i s  1s  the

in fo rma t ion  tha t  EPA rece i ved  i n  an
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1  e lec t ron i c  f i l e  on  Ju f y  20 .

2  , JUDGE REICH:  So  you ' r e  say ing  Lhe

3  day  t he  i nspec to r s  showed  up ,  t ha t  pa r t i cu l a r

4  I  i  s f  w^s  nos ie , ' l  on  the  bu f  f  e t i n  boa rd?

5

6  one?

1

8

MR. ZAMPI EROLLO-RHE IN FELDT :  This

J U D G E  R E I C H :  Y e a h .

JUDGE WOLGAST: Did - -  who

9  t es t i f i ed  t o  t ha t  e f f ec t?

10 M R .  Z A M P  I  E R O L L O - R H E  I N  F E L D T  :  W e l l ,

_ L  _ L  L v . l r .  K O O e T t O  K l v e I a .  L H A ' S  l n S p e C I O r ,

L2  tes t i f i ed  tha t  t he  f i s t  was  no t  t he r :e .

l 3  Ma r rex  rep resen ta t -Lve ,  one  o t  Lhe  owne rs ,

i 4  Veny  Mard i ,  J r . ,  Lesc i  t  i ed  Lha t  i t  was  L i - e re .

15 JUDGE REICH:  Was  the re  and  was

1 6  n ^ c l  a  r - 1  ̂ n  t h a  h r r ' l  l o t i n  h a : r r l  h ^ l -  h "

I ] MR. ZAMPI EROLLO-RHE INFELDT :  On the

18  bu f fe t i n  boa rd  i n  t he  ma in  o f f i ce .  You  see

19  to  unders tand  th i s  pos t i ngs ,  You . r  Honor ,  we

2A  have  Lo  go  a  l i l l l e  back .

21 "  Mar tex  bough t  t h i s  conce . rns  f rom an

2 2  T s r a e l '  c o m n a n v  w h o  r r s r = r l  l - o  a n r ) l v  i e r t i _ L i z e r s
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a n d  h e r b i c i d e s  w i t h  t h e  s a m e  c r e w ,  w i t h  t h e

c : m e  < r r n a r r z i  c n r

The  res t  o f  t he  pes t i c i des  t ha t ,

. n 1  a w . 1 1 p , l  a -  v e t r - i  d c -  D r :  I  r ;  I n r r r  ' , ^ r  . l , j m e

i l  t h e r /  w a r a  , i n n l  i + d  h v  . r  , ' l : f  f e r a n f  r - r , - w ,

l l l h V ?  B e c a  S e  f  h  i s  r - n n r n a n . r  i r r s l  i h .  f i h l  t h d L

I  h r t  u , i a  1 - h a  n y ^ n a r  , . . .  , ,  F .  / . l ^  i  IL  g  
P ! u P c '  w a y  L U

A n d  n v  r - l r e n l  i n h e r i L e d  L h a I

n r r ' r c ' , - l r t r a  c n  r h a n  ^  n o s i -  i n o  r f  h e r h i r - ' O e  i SU  | / V J  L

q o n I  f  -  t h a  L r l o Q  n n e l -  i n c  1 - h F  n . e t i r ^  f n r

, 1 y . r m n l c -  i n  t h i q  / - > e a  a l  a a y l - l r -  r . r 1 - i  1 1 -  i g  6

h o r l - ' i  c i d o  i <  c a n r  - . l ^ n ^  1 - ' l  n "  ^ l - ' r l - .  1 "  t h ^r s , L L  4 f  u r r l j  4 r i u  P ! e ! o ! L y  1 , ,  -

13  neH t  day  i t r s  co r rec ted  because  t hey  rea l l y

I  4  d o n '  L  k n o w  i I  L h e  p e s t  i  c i  d e  i  s  g o  i  n g  r o  b e

10

1 l

I2

15

16

18

L7

I 9

: n n l  i  o , - l  ^ r  n ^ r -

The  res r  o f  t he  pes t i c i des  t ha t  a re

. a n n l  i  a r l  h \ r  / - . ' l -  h a r .  r a  : n n l  i a r ]  - f r a r  / . n nq y I J t f L q

h \ r  . r  n .  I  h a r  n r n ,  ^  a  I  n a n n  I  n  Q ^  t -  h e

/ - . - n . ^ n \ /  l u  n n r . r q  f n r  e r r r p  v r h a n  f h F  n r - r e l - i - l n  f g

i h a r o  l h r f  i h a l  n o e t i  r i r - i o e  r r o  r n n l i o d

So  the r : e ' s  a  d i f f e rence ,  And  ou r

> ^ / / _ \ n ^ h i  c l  M r  A ^ ^ c l -  r  + v i ^ - l  + ^  - v n ' r i nq v  L v r r v r ( f  o L  L U  s ^ P r o  I  r '

20

2I

22
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1  t ha t ,  and  obv ious l y  he  was  no t  success fu l  i n

-  d n i . - r n  r  n = i -  f - o r - : r r . c  t h a  n F q q : 1 . 1 6  , ^ ' A q  n O L  - -
v r r v  J r r !  v  v s Y  !  r u r  L l

?  t h c r r  . 1 . , n I r  . r F l -  l -  h r / - \ r r / 1 h

JUDGE STE IN :  I ' d  f i ke  t o  ask  you  a

5  o r r e s r  i o n  f  o r  F  T r . ' ' r ' a n j -  r h / - \ - r t  F . p a  '  s  F n D e i l f  .

-  " : e  t h a t  E P A  h a sa L  y w u

?  f i f ed  an  appea l  and  c ross  appea f  i n  t h i s

B  case?

9  MR.  ZAMPIEROLLO-RHE I  N  FELDT :  Yes .

10 JUDGE STEIN :  And  I  t ake  i t  vou

11  a fso  unders tand  tha t  i f  t he  Board  were  to

1 )  t -  - F  r r - - F  - ^ ^ ^ - r  r r  r - r - ,L l  d g l e e  L l r d L  L n d L  d p p e d  I  w d S  w e  |  |  L d K e n ,

1 ?  t h a r F r s  . e  n n s c i  l f  r r  i n'  ' J r - L r L y  l ] s , , d ,  - r  - - -

74  Lh i s  ma t t e r  cou ld  go  up?

15 M R .  Z A M P  ]  E R O L L O - R H E I N  F E L D T  :  Y e S ,

1 6  Y o u r  H o n o r ,  w e  a r e  a w a r e  o I  L h a t ,  d n d  w e  a r e

L 1  a l s o  a w a r e  t h a t  i n  t h i s  c a s e ,  E P A  d i d  a t

1 8  f  e a S t  t h r e e  o r  m e r r t r e  f  n r r r  c a l  c r r l  a l - i  o n s  f o r

1 q  t h a  h A h : l t i a e

Wi th  the  i n i t i a l  comDla in t .  f i f ed

2L  on  Janua ry  28 th ,  2004 ,  t he re  was  a  f i r s t  one ;

22  f i r s t  pena l t y  ca . l cu la t i on  by  Mr .  K l :amer  f rom

20
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N e w  Y o r k .

T h F  - r l r n n  l  :  i  n  l  r . r . a  q  , r m e n r l a r l  r \ n  , l )  r ' l  \ /

, r n r l  - n ^ i  n  n n  A r ' a r r e r  I  h o  I  i  o r r o  r n ' l  n a u r

r n F r d  r  r F n r r F , - l  h v  F p A .P c l d r  y  d r  r u r r s  w ! L v  p r L y o r L !  ! j  L .

J U D C E  S T E I N :  A f f  r i g h L .

M R .  Z A M P I E R O L L O - R H E I N F E L D T :  A f t e r

L h e  t r i  a 1  o n  F a b r u a r y  1 0 L h ,  2 0 0 6 ,  w c ' )  I  a f t e r

t h e  t r : i a f  ,  E P A  c a m e  u p  w i t h  a n o t h e r  s e t  o f

r : l c r r l - F i n n <  r n r " i  I ' m  r a f a r r i r a  V n r r r  l - l n r.  - - .  . - - - t o - r .

Lo  EPA 's  Pos r  Hea r j ng  B r i e f ,  Append i x  B .

Th  l s  i s  a  s \ ' r o rn  s taLemenL  by  l 4 r .

K ramer  - -  we l1 ,  mon ths  a f te r  t he  t r i a l ,  where

he  s ta tes  tha t  he  was  no t  aware  tha t  he  was

- -  h e  r l i  r ' l  n n l  f  r r l  I  r r  6 s n 5  j 6 l s l  A t t a c h m e n t  2 B  o f

t he  1997  i n te r im  f i na f  wo rk  and  p ro tec t i on

He  a I I  - -  Lh i s  genL leman  a l so

q ,  A r  r 1 d  l - h . . r  i  n  2 O  V o r r .  r . ' n r l ' i  n n  f  n r  F . D A  i t
i

\ ^ , ^ c  f  h 6  f  i r q i -  f  i m o  f  i r c r -  t i m o  h o  u r e  , ' i r. . -  . . - -  - J r n g

W P S  c a f c u l a t i o n . I  :  c  l z o r l  h i m  M r  K r ^ n , * t

v r a  r  A r F  n r A . l  i r - i  n . r  v r i l - h  m \ /  - l i 6 n l - 2  A n d  \ 6

sa id  no .  And  the  answer  wen t  - -  was
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1  d i s rega rded .

2  He  was  p rac t i c i ng  w i t h  Mar tex .  He

3  wou fd  - -  neve r .  neve r  he  d id  th i s

4  ca l cu la t i on .

So  I  rea l l y  doub t  t ha t  a f te r  a f l

5  t he  e f fo r t  t ha t  Admin i s t ra t i ve  Law Judge  Bero

7  wen t  o r  d id  i n  t h i s  ca l cu fa t i on ,  I  doub t  t ha t

I  EPA can  come w i th  a  new se t  o f  ca l cu la t i ons ,

9  because  - -

10 JUDGE STE IN :  My  ques t i on  i sn ' t

1 1  r e a l I v  t h e  o r e s t - i o n  a b o u t  n e w  c a . l c u l a t i o n s .

1 ?  V 1 , '  . r r r F s l -  j - n  \ . / : q  n  m : l ' r .  q r r r a  f h ^ t  \ / o u  w e f e

' I  
3  f u l l y  awa re  LhaL  ds  pa r t  o f  EPA ' s  c ross

-  ' ^  r f  t heo F t s , \ : d _ 1 ,  L r r u y  
" d  

v i - '  !  u d  r  I  c r r 9 l j t . - l

1 5  f  i n r l i r o s  ( ) l  l - h F  ^ r  -  - - - r  ' r -  ^ - - r ' ; ^ " r a r  L h eP o r  L t u u '

1 6  f a c t  t h a t  t h e v  f e l t  t h a t  i n  c e r t a i n  a r e a s  a n

1 1  a r i c l i  r ' , ^ . , t ' l  n F . F l l v  s h o r r l d  h a v e  h e e n  a s s e s s e d .

lB  And  tha t  i s  one  o f  t he  th ings  tha l  t he  Boar :d

l 9  w i l l  h e  l o n k i n r :  a t -  i n  r o n r J c r i  n n  i t .  d e c i s i o n

2 0  l n  I , h i s  c a s e  ?

2 l  M R .  Z A M P I E R O L L O - R H E I N E E L D T :  Y e s .

2 2  I ' m  a w a r e  o f  t h a t /  Y o u r  H o n o r ,  a n d  I ' m  a w a r e
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I h a r  f c l r  - ' r f  a , . T n  r V  - l ^  r a , r  \ . / l - r  / - h  i  s  f ^ i  l  r r r e  L O

- -  f o r  r h i s  pos r i nq  f o r  hand -Le rs  i s  Lhe  same ,

exac l - l  v  t he  same-  s i  t ua t i on  t han  as  wo rke rs .

f ou r .  We

u'>u. t r  -L -L y wE

h d v e  f r o m  m a y b e  L h - r e e  t o  s i x ,  b u t

h : r r a  f n r r r  h : n n  t  o r c  i -  - r  + l - -  ^ ^

. - r F n f  I  F m a n  a r o  . l ^ \ /  i n a  n r r  i  z  A n - o l  R . 1 c - r 1 . i ..  , . - - * ,  J ,

t r l . , i <  c t n I  i . ' 1 r \  Y i - , ,  c a n  I i n d  t h e i r  n a m e S  i n

I  h e  r  r ^  i  I  i a '  d e r - i  s i  o n .  n : n , -  1 6  A n , 1  a n n l  \ q 1

l 0  i nd i v idua f  ca lLed  Peewee .  H is  name i s  i n

11  paqe  21  o f  t he  i n i t i a f  dec i s i on .

I ? - r - ^ , .  ' . ^ ^ , .  - , r - - L  + r - ^  . r  r a  , ^ l n i n n  T h a r rr r r Y y  , \ r t L ) w  w r i c r L  L r r E y  ! L  u u f r 1 9 .  r r r u l /

13 k n . L ,  I . , h i t -  |  h a r r r  r e  n l n i  n a  w h a n

i r ,  why  Lhey ' r e  do ing  i t ,  how

l  h o r r r  r e  r l n  i  n r - r

14 t h o r r  I  r o  d a i  n c

15 i t T h a r r  k n a r ^ ,  a \ / a F \ r r  h i n a  : h n r r l  n a c F i / - i d a c

15 - ^ * l  i  ^ - F  I  ^ ^
o P P t t L d  L a v r l

71 S o  : r  i s  n r e n o s f e r o r s  l o  t  h  i n k  t h a L

t hese  i nd i v i dua  l s  we re  raken  by  su rp r i se ;

r h r i -  r h o r r  r j i d n r r  l z n n r ,  , . 1 - - r  t , . -  ^ ^ j r r y  i h  / - 1 ^ - -A r  r v . ^ /  w r r d r  w . 1 r  9 ( J _ L r 1 9

f i e l d s  ?

1B

19

20

21 JUDGE WOLGAST: MT Z : m n i  a r n  l  I a

i n i f  i : l  : l . . Y r r m a n l -22 you t re  ou t  o f  t ime  fo r  you r
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M S .  F I  D L E R :

H o n o r s .  I f  i t  p L e a s e  t h e  B o a r d ,  I  w o u l d  l i k e

j -  . r  q r r c n . l  , e  f  o r " r  e h n r  I  m i  n r r l e q  m a l <  i n r _ r  . r n

We w1 ] l  rese rve  f . i ve  m inu tes  fo r  rebu t ta l .

Thank  you .

M R .  Z A M P  I  E R O L L O - R H E  I N  F E L D T  :  T h a n k

y o u .  Y o u r  H o n o r .

/ - ^ ^ , 1  d ^ , n  i  n ^  w ^ r r r
9 ,  l u u !

i  n t r o d u c L o r y  s L a L e m e n L ,  a n d  w o u l d  t h e n  I i k e

t o  use  the  rema lnde r  o f  mv  t ime  to  add ress

t  h o  i e e r r c q  r : i  e a . j  h \ /  . - q - l  l i h r n !  r  -  i  - -  .L o m p  l d  I  n d l t L  l l r  I L U  d - r o s s

Your  Honors ,  a l t hough  responden t

n - i n f  c  :  n i n l r r a  n f  r a m n l o w  r o n r r ' l r r  i . \ n c

o r l  n n r r o r n m o n r  c n r e n i  r : c  i o <  r n :  i  n c F  i  r

' I  
a r r l - \ r q  i h i s  n i r - .  r r r ea r r u  d  P ' d g u E  u L  r r g d '  L l t \ N J  t / . u - u -

w o u l d  o b f u s c a t e  w h a L  - s f  . i n  f a c f r  a  v e r y

s t - . r ' i  o l - l  f  n r w . r r ' 1  . r n d  r e l a l i v e l v  s i r r n l ' -  n n t - t e r .

T h i s  c a s e  i n v o l v e s  o n e  o f  t h e
4

l a r r r e s t  i - . n m a r - r F  I  f a r m s  i n  P u e r r o  R - l c o .

R a q r r r . . l 6 n l  r s  f a r m e  r  r '  ?  O O O  a n l g g

r n d  o m n  l n t r  h r r r r l r o r i  ^ f  n a ^ h 1 e  r -  n  n r n u ,  : n r l

h : r 1 r . < l -  - r ^ h <  r h r t  : r a  c a l , - l  n l  n l - , :  l  I r r

B

9

10

11

I2

13

14

15

15
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Responden t  '  s  bus iness  a l so  i nvo l ves

l -  he  nea  r  da i l y  use  o . [  pesL i c - i des .  Work i  ng

I ^ r i  i h  n r - q l -  i  r i  r l o c  i  e

n o < f  i  n i  z i o <  , r c a r {  : t

h a z a r d o u s .  S e v e r a l  o f  f  h { =

R F s n . - n ' l F n l  ' .  r a  | r s  . 1 n

cause  se r ious  i n iu rv  and  can  even  be  fe tha l

i  f  p e o p l e  c i r e  e x p o s e d  L o  L h e m .

T h i s  i  s  w h y  p e s f  i  c i  d e s  h a v e  l a b e l  s

t ha t ,  when  fo l l owed ,  a re  des igned  to  m in imrze

T n A  I  r K e L I n O O d  O l  e X p O S U r e .

10 - I r i -  i a  , . , r - . -  + ^  l - , . ,  1 - ^  l h a  l . h a lw , J y  , u " , u w r r ' 9

11 d i rec t i ons  i s  t he  faw .  as  se t  f o r th  under

1 2  F I F R A  I 2  ( a \  l 2 \  / o )  d n . l  w h . r  e n r n r r e n e n t  O f

13  tha t  f aw  i s  abso .Lu te fv  c r i t i ca ]

T4 A11  reo i s te red  Des t i c i de  l abe  f  s

15  requ i re  ag r i cu l t u ra l  use  o f  t ha t  p roduc t  t o

16 n n m n l . '  \ . , j f h  l - h a  r . r r r l r a r  n r . 1 i a ^ f  ; n r  s j -  e n . l : - d. " . . ' F ' - l  l / | v l \ \

Th is  s tandard  l s  des igned  to  p ro tec t  f a rm

c m n l  n r ; a a q  f  y r r m  n o e l  i c i  r ' \ o  o v n n . : r  r o  , r n d  t h a

71

18

' l q  
c r o n <  r a n r r i  t a A  a r o  € : i r l r r  q i m n l o

20  lnexpens ive ,  and  a re  based  on  conmonsense :

2 l T r r i n  r r n r r r  o m n l a r r a a e .  h y ^ i ? i  r - ] 6  t h a m

d F . - . \ n l i m i  n r l -  i a r  e , r h n l  i a < .  m : k o  q , , r a  t h a \ /  r - '  -  ' ^
J u I J } J '  '  J u ' u  L I L J  ' 4 v r22
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p r o c e - t i v e  g e a r s  - -  g e d . r ;  l e t  t h e m  k n o w

wha t r s  go ing  on  and  whe re  so  t hey  can  s tay

away  f rom i t .

T h e  r e a l  s t  o r y  h e r e  i s  t h a r

R c e n n r l d , - n r  f : i  l a , - l  l -  r ^ l l n u r  f h o  n , = . . t  i  r - i  d o

l - h a l  r o n ' , i . ^ h a n r  a  i n - l , r r l i n a  l h a  \ r ^ r L o r

n r ^ t a - t - i ^ h  c t > h , 4 > . , - l  - n , - l  i n  ^ a i r a  < n  r h,  - ,  ' e y

i  n h e r e n l -  l  v  i n r : r e a s e r i  t h e  r i s k  o f  h a r m  t o  t h e

h e a f t h  a n d  f i v e s  o f  i t s  w o r k e r s  a n d  h a n d l e r : s

T h e  h e a r t  o f  t h i s  c a s e  i s  p e r h a p s

b e s t  r e f l e c t e d  L n  L h e  L e s L i m o n y  o f

R e s n o n . l e n t r s  o w n e r s -  w h o  t e s t i f i e d  t o  t h e i l

; h i l  i l r r  l n  r - n m n l r r  u i r h  a v l r o m c l r r  r n m n  l a : r

F  r , - n F r n  l l n i ^ n  r F . , ' , a l - i o n s  s o  r h a l  t h e v  C O U I d

F y n o r '  I  h e :  r  n r o r ^ l r r . F  f  h r : - a .  ^ r r l  r r e l  a  T L e - f

seve ra l  no t i ces  o f  v io la t i on  f rom the  Puer : to

q i  c . \  n a n . i  r l m F . t  n f  A o -  i r - r r l  f  r r r e  a n d  e v e n  a f  t e r

1 - h i c  r - n m n l : i n f  u r r <  f  i  l o . i  l h a \ /  h r \ r F n r f

b o t h e r e d  L o  r e a d  t h e  w o r k e r  p r o L e c L i o n

s t a n d a r d .

M r .  V e n a n a i o  M a r t i ,  J r . ,  o n e  o L

P o e n n n r j a n r  l - a e t -  i  f  i  a . l  t h r i -  h c  L ^ ^

Beta Court Reporting
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a  Ph .  D .  i n

I  u r n  n o n n  I  a

s ta ted  t ha t i f  1 - h a  d ^ \ r a l n n A h 1 -  i n. . , s p e c r o r s  o o

n o t  t e l l  h i m  w h e n  h e ' s  i n  c o m p l i a n c e  w i t h  t h e

\ t ^ r v a r  n y ^ t a - r  i r n  c j - r n , ' J A r d  r r i !  t q  i ' r n ^ . . i b l e

f o r  me  t o  know .  You  guys  a re  t he  expe r l - s . "

n a a ^ i l 6  a a c n n n r l o n l  r <  < i : o

soph i s t i ca t i on ,  and  i t s  r evenues  o f  ove r  $10

m i l l i on  a  yea r ,  i t  f a i l ed  t o  make  ce r t a i n

tha t  i t s  worke r  and  hand ]e rs  cons i s ten t l y  had

the  bas i c  decon tamina t i on  supp l l es  o f  wa te r .

q r 1 a  r r .  e ' l a l  n a n o r  l - n r ^ r , - l S .

p o < n n n ^ o n r  r  ^  r - h ^ r ' t  L r ^ , r ' t  ' - ]  . - ] - _ . . --  r  o P P s d

. - ^ -  r  h a . , .  e r n n l  F  f , r . - s  w i t h  ad w d y  |  - !  J . ' . ' y

l o t  o f  a rgumen ts  abou t  whe the r  i t  was  s ing led

ouL ,  r ' i he the r  Lhe re  we re  a  l Le rnaL i ve  me lhods

^ €  ^ ^ - , ^ 1  i  - ^ ^ ^  - - . 1  , , 1 - ^ - L ^ -  - L - ^  n  r  |  ^ - - ^ AU I  L U l l . p - L l d l i U e .  d l l ! l  d r r s - r r c L  L i r y  / - ' \ r r u  ' : r r = u  - L n

r r q i n r - r  i f q  - r ^ r n  a d m i o e i . , n <  ? / - r A i  n e t  i j -  R r r t

Q F s r 1 . \ ' 1 d a n f  f a i l c  l .  n r ^ \ / r r l e  , r n v  a \ r i . l . - n a F  t o

suppo r t  t hese  a rgumenLs /  wh i ch  i s  why  t he  ALJ

r e i  a . l - a . l  l -  h J ] m

As  the  ALJ  found .  even  when  a l l  o f

- '  -  [ f  i  nc l  udesd 9 r , . J r r w r L y

L ' i  t -  h  m i < t a r t c  d e a r o o e  r n r l  r u o t

10

11

12

13

14

l5

I6

1.1

18

19

20

27
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I  '  h c  a v  i  r l c n ^ -  6 r e e r : n i - a d  l - r r r  P , a s n n ^ . l o -  |  a S

2  v i e w e d  i n  a  l i g h t  m o s t  f a v o r a b f e  t o  i t ,  t h e

' l  
r  e c o - L d  i s  c l e a r  L h a L  r e s p o n d e n t  r e p e d L e c l l y

4  v i o l a t e d  F I F R A  a n d  t h e  v ' ? o r k e r  p r o t e c t i o n

5  s t a n d a r d /  a n d  r / e  r h u s  r e q u e s L  L h a L

6  R a s n . . - . l a n l  ' s  r n . e d _ I  b e  d e n _ L e d .

A  | | h . \ r r . r h  r - a m n l : i n : n f  n c n a r e  l l  r r

I  , l o r o e s  w i l h  , T , : , 1 / ' , -  R r - y . r s  ' i - . J i n n q  n I

I  1  i a h i  l i  f v  i n  ' F  i s  . - a s e  -  a s  t  h  i s  i s  L h e  t i r s l

1 n  F r F P A  ' ^ r n r l r e r  n r a t e c t i O n  c a s e  t o  c o m e  b e l o r e

1 1  L h e  B o a r d ,  a n d  b e . - a u s e  R e s p o n d e n t  a p p e a r s  L o

12  have  appea l  ed  Lhe  en t i r e  dec i s j on ,

l ?  r n , h +  f ^ l r  i r  u r r q  r \ /  i -  / - \  n r a e ' 3 n l! v ' r ' I r ! 4 ! I I o I I L  u ! ,  L J  F J l l r l r r L

1 4  l t s  v i e w s  o n  s o m e  o f  t h e  A L J ' s

1 5  i  -  r  o  6 p  "  o  1  a  i -  i  n n  e  n f  1 - h F  w o - k o r  n r c r f F C t i o n

16  s tanda rd  and  t he  r : e l evan t  pena l t y  po l i c i es .

I 1 r - ^ h - l  - r - - - -  t  - -  + h . . ^  / - r l 1 e e  : n n a _ a  l  o r i\ - l r ' L F r r a - L r r a r r L  ! l v J J  q p l J u u  .  ! u

18  t h ree  d i sc reLe ,  buL  ve ry  impo rLanL  i s sues  i n

19  t he  case .

2A E i r q r  r - n m n l : i  l q  l h i t

2 L  t h e  A L J ' s  f i n d i n g s  r e g a r d i n g  w h e t h e r

2 2  a p p l  i c a t i o n s  c o n d u c t e d  w i t h i n  3 0  m i n u t e s  m a y

Beta Couft Reporting
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I  be  comb ined  fo r  pu rposes  o f  comp.L iance  w i th

7  d i  sn l  a r r  r r . o r i  rFmen ts  se t  f o r th  a t  40  CFR

3  170 .22  and  Sec t i on  110 .22 ;  t ha t  t h i s  f i nd i ng

4  be  c l a r i f i ed  Lo  requ i re  LhaL  when  do ing  so ,

5  the  s ta r t  and  end  t i ne  o f  t he  app l i ca t i on  be

5  I  i s ced  i n  t h -  d i sp lay  o f  pes r i - i de

1  s r  n -  i - . r -  i n n  i n f n r m a L i o n .

JUDGE REICH:  So  you ' r e  no t

9  ob lec t i ng  to  the  comb ina t i on?  The  on fy  i ssue

10  i s  wha t  s t a r t  t ime  i s  l i s t ed?

M S .  F I D L E R :  T h a t r s  c o r r e c t .  F o r

1 2  n r r r n r - ) < a q  n f  t h i  ^ - * -  r  - r - - * t  h a s  n o LI J u r y u r q r  v ,  /  L U l r P f  d f  r r d r r

n h i r = r - t -  ^ , - i  t .  r l - F  c o m b i n d L i o n  o f  t h e

^ k i n . r  n  I , r r : e  w i l h i n  3 0  m i n u L e s .o P } ] i  I  \  L c l r r - r r Y  P r r e !  ^ r L r t r r t  , v

15 JUDGE REICH:  Dos  tha t  mean  tha t

16  you  accep t  t ha t  as  an  i n te rp re ta t i on  o r

L l  you ' r e  j us t  choos ing  no t  t o  a rgue  i t  i n  t h i s

18  case?

2 I

19 MS.  E IDLER:  We a re  choos lnq  no t  t o

JUDGE REICH:  Bu t  you r re  - r ese rv  j ng

20  a rgue  t ha t  i n  t h i s  case .

) 1  |  l - , ^  r i  a h f  - a  -  - - , , a  i  l -  o  I  c a u r h a  r o  )L L ' s  !  t 9 r r L  L U  d ! 9 u c

(202) 464-7400
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10

M S .  F I  D L E R : Tha t  '  s  co r rec t

JUDGE RE ICH:  Okay .

MS,  F IDLER:  The  second  i s sue  i n

f r m n l  -  i n - r '  ' .  ^ r - ) q q  a n n a a  I  i  c  l - :  I  l h a  A L J

n i s i n L € r p r e L e d  L h e  l a w  o n  r  e - I e v d n t  p e n a l L y

n n l i r : i , = q  i n  h - -  4 1 - r l v c ' <  o '  w h - t h ^ -  1 1 | r . 1 2 2

^ ' r d  1 7 0 - ? ? ?  4 . 6  c l t r n c , n r l a n i  r - l : i n c  r n ' l  l .  L h e

e x t e n L  L h a L  s h e  f o u n d  t h a c  - -  m i g h L  h a v e

c o n s i d e r e d  t h e m  i n d e p e n d e n t  a b u s e d  h e r

d i s c r e l - i o n  i n  o o L  o s s e s s - L n g  a  c i v i l  p e n a l t y

f a r  P o s n n n - l o n  ' q  t e i  r t r F  t . 1  r o l  i f  v  h a n d l e l s

o f  n e s t  i  r -  i  . l e  a n n l  i  / - . r t i o n  i n f o r m a t i  o n .

^ -  - ' .  t  - . i h ^ n r  r a d r r A e t c  r h o r o f n rL o l r p r a  l  n a n .  - . , - .  - .  - . e .

L h a L  t h i s  p o r t i o n  o f  L h e  a s s e s s m e n t  b e  s e t

-  ^  a r r v  f o r  t h o s e  5 8  a o u n t sF s r r u f  L  l /

o f  l i ab i f i t y  be  ac lded  t o  t he  F92 ,520  a .L ready

: a c 6 a e a . t  l - ' 1 r  t h a  A T . T

And  f i na1 l y ,  t he  AL . t  f ound  tha t ,

a l  t h o u g h  R e s p o n d e n L  v , / d  s  n e g l i g e n t  a s  a  I e g a l

. r : f  f  F r  e h c  - a , 4 r r  - a d  R e s n o n . l F n r  I  s  I  e v e l  o f

c r r ] n > } ^ , i  l  i i  r r  h - c a z t  I  ^ n i - -  I  l - ' r l|  |  L l  p q J e u  I  L r r c r L

R c q n - n d a n l  n : c e a r t  r  < r r h c a n r r c n f  { ^ r / _ \ r k a r

11

T2

13

I4

15

15

1.1

18

19

20

2T

22
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1  p roLecL  i on  s l anda rd  i nspec t i  on  and  t ook  sLeps

2  t , o  come in to  co rnp l i ance  w i th  the  worke r

1  s  a r d ^  - , 1  r o n r r l  a r  i o n s .

r h a e o  f  i  n r " l i  n a <  h a u , o . , *

5  r - n n l - r : d i  r t o d  l ^ r r ;  l h a  r  a c n r r - l  : n d  r - ^ m n l  a i h - n -' l -  '  d  r r r d r r L ,

5  t he re fo re ,  asks  t ha t  he r  f i nd i ngs  be  se t

7  as ide  and  the  Board  l nc rease  the  ove ra .L f

R  r - i  t r i  I  n e n : l  |  \ 7  : - - ^ r  r ' l  i  n n  I  r ,

I  w o u l d  L u r n  n o w  L o  a n  i n - d e p t h

10  rev iew  o f  t he  c ross  appea f  un less  the re  a re

1  r  f  t t r l  h o r  . _ r t t o s -  r 1 r *  q  y 6 r 1 ^  r - l  i  n . i  R a e n . 1 r , _ l e n t  I  S

-  
1  a n n - :  I  f n r  r - n n n l 6 j n s n g  .

13 JUDGE WOLGAST:  Yes .  Jus t  a  qu i ck

1 4  q u e s L . i o n .  A s  L o  L h e  s e c o n c l  a n d  L h i r d  p o i n t ,

1 5  n .  o r :  i s e  l r r  w h a -  a r e  v . \ |  a s k i  r r r  t  h r .  R c l g 1 6 1  1 6  6 ] 6

1 5  i n  L e r m s  o f  j n c r e a s  i n g  c h e  p e n a l t y .

I 1 MS.  F IDLER:  Pena l t y .  We  a re

l 8  . r s L i n n  - r , r f  h e  n F n a l t \ /  r h F l  h a s  h e e n

L 9  a s s e s s e d  b y  t h e  A L J  s h o u f d  b e  a  f l o o r ;  t h a t

. ^  . r - l :  t - - _  |  ^ 5 n ^ l : | \ r  F . r r  o a r _ h  r _ o r r n l  S h O U . I d'  L ,  ! v .

2 L  b e  a s s e s s e d  u n d e r  t h e  r e l e v a n t  p e n a l t y

? ?  n o l i c i e s  a n d  : n p f i e d  f o r  t h e  5 8  c o u n t s  o f

Beta Court Repofting
www.betarepofting.com(202) 464-2400 (800) s22-2382



31

I  l i ab j  I i  l - v  ' o r  RespondenL ' s  f a i  l u re  t o  noL  i I y

2  i t s  hand le rs  o f  pes t i c i de  app l i ca1 - ion

3  l n fo rma t i on .

Fu r the r : ,  t o  t he  ex ten t  t ha t  t he re ' s

5  a n  o v e r a l l  d e c r e a s e  o f  r o u g h l y  l 0  p e r c e n t  a n d

6  i n  o n e  c a s e  o f  2 0  p e r c e n f  o t  c h e  R e s p o n d e n r ' s

1  l i : h i l i t r r  r r n . l c r  t h e  - -  t h e  v a l u e  u n d e r  t h e

R  n c n , r l i v  n n l  i - \ /  l ^ r  f  h 6  n a - l  i . r a n l - or  L l  l r v r r ! t  ! v !  L - r c  - - ! 9 f  _ ! r , r !

9  becduse  LhaL  f i nd ing  was  i n  e r ro r ,  we  . r equesL

10  tha t  i t  be  ove r tu rned  and  tha t  t he  en t i re

1 l  r r c n : l  f  r r  h o  i n . r ' . r q F d  : c r - n r d i n r . r l r r

T2 JUDGE STEIN :  Wha t  do  those  numbers

13  t r ans . I a te  t o  i f  we  we re  t o  do  wha t  you r re

L4  ask ing  us  t o  do?

15  Your  Honor .  I  hadn r t  pu ] -  ou t  t he  exac t

I - l  amoun t ,  and ,  o f  cou rse /  t he  Board  has  a

18  d i sc reL ion ,  bu t  a t  l eas t  anoLhe r  $65 ,000  I o r

19  Lhe  coun ts  a t  i s sue .  The  en r i r e  pena f l y

20  shou ld  be  i nc reased  by  a t  l easc  l 0  pe rcen r .

2I \ ^ l  a  ' , r ^ i . l  - l  :  r r r . -a  I  h .e f  the  max imUm

) 2  n 6 n = l t r r  e h a r r ' 1  , - l  F ^  r - - a - - ^ ^  h a , -  i -  I  i n h l -  n f
i , L r - u ,  L J  '  r r  r _ Y r r L  v !

15
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the  ha rm o f  t he  - -  t he  po ten t i a f  ha rm o f  t he

v io l a t i ons ,  r ecogn i z i ng  t ha t  t h i s  i s  w i t h i n

Lhe  Bo . rd ' s  c re  novo  - -

J U D G E  S T E I N :  A n d  t h e r . e  i s  n o

' i - - l ^ l 1 l + , ,  ! ^
!  r o l - , , r  _ L  - L  L  y  L L r p d y  c l a i m  i n  L h i s  c a s e ?

F  U l - t s K :  l n e r e  r s  n o n e .

JUDGE STE IN :  Okay .

MS.  E IDLER:  W i th  r ega rd  t o  t he

ALJ ' s  f i nd ings  f o r  I 1O . I22  and  170 .222 ,  she

10

1 1

' r  -  -  !  r  a n q  r ' ] | r - f  l -  i k e  n l  a  r - r =  m o r e, , o L  o P P  L u , ! L  | / r u e u

M S

t h a n  f l  n i n n l t r s  a n a r t  i n  o r d e r

c o n s i  d e  a e d  s e p d r d t e  v i o - L a t . i o n s

t w o  p r o v i s i o n s .

t o  be

. - ^ l ^ -  r t ^ ^ ^ ^T2

13

L4

15

I6

H ^ L r a \ f F r  t -  h a  A l  I  r - l  i  d  n a l -  o w n  l :  i  n

how r -n rh i  ne - l  =nn l  i  -F  t  Lo r  s  Shou l  d  be  re f  I  ec ted

in  the  WPS reco rds  d i sp layed  fo r  worke rs  and

fo r  hand fe rs ,  and  Comp la inan t  i s ,  t he re fo re ,

wo r r i ed  abou t  t he  ALJ ' s  ho ld i ng  on  t h i s  po in t

m  i n h -  h o  i  F l -  a - n r F 1 - a d  J ]  i t h o r  h 1 7  r , - e n , . r | . l F n t  o r

h r r  I  h o  r o a r r  l r r e r t  c a m m r r n i  r r r

. f  h a  h , ^ h r  ^ m  h e r e  i s  t h a t  t h e  A L J , s

i  n t  e r n - e - a t -  i  o n  o f  I  i  m e  u n d e r  l 2 A  - -

T]

1B

19

?0

2L

22
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110 .122 (c )  and  t ' l 0 . 222  ( c )  i s  i nsu f f i c i en t l y

n r .  - F r - -  i  ' r e  n f  w n r  k o r S  a n d  h a n d l e r s .

The  ALJ  does  no te  the  re la t i onsh ip

be tween  t he  t ime  o f  t he  app l i ca t i on  and  t he

res t r i c t ed  en t r y  i n t e r va l ,  o r  RE I ,  bu t  ho lds

f  l - j  l h ^  t ; n o  ^  n a q t ' ^ i , - 1 , -  i s  i o  h c  a n r  ' e d

r a y  b F  a n d  I  q u o l e :  " _ i s r e d  o n  a  W P S  d i s p l a y

l n  i n c r e m e n t s  o f  a n  h o u r .  "

10

She  then  conc ludes  tha t  a  t ime

d i f f e rence  o f  a  ha f f  hou r  o r  l ess  be tween  the

t i ne  tha t  i nd i v idua l  hand le rs  beg in  the i r

n A s l  i . i . l ' .  a n n l i r - r l  i r - . -  - + r ^ . . r  -  . , e L d
I T L v L f L f J L  u F / P t f L a L  d  F ] o ! L f L

d a o <  n n r  r n  h ^  -  - i ^ - i + i ^ - - .,  . -  - e  a  s t g n  r  T  I C a n L  L a c L o . r

f a r  r ' l o t o r m i  n i  n a  u r h a t  h a .  F h a r a  i  c  r  e + n F r l r  ^
r J  u  

" L | J u r - i -

appL i . a t i on  f o r  pu rposes  o I  Lha  WPS d i sp lay .

Th i s  r aL iona le  i s  ex t reme ly

r  r n r r h l  i  n n  : c  i  r  d a a e  n ^ f  r n n a - r r  l - n  n r  n n o r  I  v_ -  n o c  a p p e a r  r o  p r o p e _ _ l

i  n t  a r n r o r  r - h e  n n i  h r  ^ f  i h a  r a d r i l  r l - ^ r ! /  q / - h a r n F
t ? v I l l ! v

: r . l  t h : -  : e  +  / - \  l , a a n  a , - t n l r ' \ r a e <  r t t -  n f  a  f i e l d

h n t h  F o f n v a  i h ^  ^ ^ c l  i ^ i , - l a  : n n l  i n : 1 - i n n  . l- "  |  - u  r ' l  n g

- ' '  c l r r r  i  n o  t h F  - -  r f  l - . e r  t h eL " s  o P P r r L d  J u r r | J  ,  r ,

e n d  n F  f h a  r n n l i r - a t  i n n  . l r r - i n , r  f  l - A  r a s f  r i C t e d

11

I2

13

L 4

15

16

L7

18

19

20

2I
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' r n t  r \ /  i  n l - . r 1 7 a  l

, I U D G E  S T E I N :  M s .  E i d l e r ,  I ' m

h a v i n g  a  l i t L i e  d i f f  i c u l t y  w i i h  r h i s

^ r ^ , r m 6 r t  h o n : , r c o  i r  '  , - n ^ '  - -  r i  ;  |  , , - '
I  J i l u e I  5  - o l l U  ' L  L  r  Y r .  J

h a v e  a n  a p p e a l  e d  t h e  A L  - -  a n d  I  m a y  n o L

u n d e r s t a n d  i t  c o r r e c t l y  - -  b u t  y o u  h a v e n r t

a n r - a a I  e d  f h a  A l , l ' s  f  i . , - j ' r , r  i n  l h : s  n . r r r  i c u . I d r

^ - - ^  ^ +  l - ^ i - ^  , ^  L . , , ^  r I -  ^  , , ^ , ,  l - - ^ , ,
r . / v r  | | 9  L U  l r d v \ :  L | l r > ,  y L r r r  r \ l l u r w f

? t ' ) - m i  - .  I  n , l  ^ n  I  l a r - c a z J  i  n  e r . n e  € . : s l - ' -  o n .

10 And  yeL .  you ' r e  ask ing  us  Lo  by

11 i n ] - o r n r o l - : t i n n

t ha t  i t  s t r l kes

. o m e  u p  w i l - h  a n  i n L e r p r e L a t i o n

72 m a  m  i n h l  l ' r a  m n r c  a r r n r n n r i  A t  e

l 3 f . r r  l - h a  : n a n n r r  1 - n  z l a f n f h ^  € ^ r m  a f  a r r i z l : n n a
v !  

Y q + v e r ! v !

l 4  r a the r  t han  I o . r  r he  Bo - . r d  Lo  do

.15 T f  r r n r r  :  r a  c h r  1  I  o n c i  ,. .  _ . . r . r ) g  r n a r

I6 conc lus ion ,  t hen ,  o f  cou rse ,  we  wou ld  fook

1 1  - +  . , ^ r r  L . h ^ r , r  , . . h ^ l  h . r  /  u , a  a r l r o r = d  n r  , - l  i  q : r - r r e c do L '  y v u  e Y , ! \ v  v L  v r J e 9 , u r u ,

I  R  b r r i .  l - 1 \ /  n n l  r - h r  I  I  a n n i  n n  t  h a conc lus i on ,  i t

: c L i  n ^  f ^ Y  r r e  l - ^

su re  the  Board  l s

I 9 e a a m c  l  ^ so r t  o f

I 'm  no tt a  , ' l  n  c n m a t h i  n ^  I  h r '
9  L - r d L

21  we l l  su i t ed  o r  t he  app rop r ia te  body  to  do

22 M S .  F ]  D L E R : A s  I  w i f f  l a y  o u t  i n
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1  fu r the r  de ta l1 ,  t he  i ssue  he re  i s  t ha t

2  Lhe re  ' s  f l ex i b i l i t y  - -  and  t he  wo rke r

?  n r n l o r t i a n  < r - : h l . . ] : r u l  r a a ' r ' l r r  i a n <  u , o r a  r l , . s i n n e r ]

4  l o  c r ' v e  f l a x i h  l i l v  f , - r ' - ' m  , ' ^ - a r c  ' n  l t o w

i  l -  h e r ;  i n n  l - n  r n m n I r r

For  pu rposes  o I  t h i s  cas^ ,  and

7  espec ia l l y  because  t he  i s sue  wasn r t  b rough t

B  up  - -  v , 7e  d i dn ' t  r ea l i ze  a t  hea r i ng  t ha t  t h i s

9  was  an  i s sue  o f  conce rn  t o  t he  ALJ ,  t he  i dea

10  t ha t  an  app l i ca t i on  a  ha l f  hou r  ea r l i e r ,  an

11  app l i ca t i on  a  ha f f  hou r  l a te r  cou . Id  be

12  comb ined  f o r  pu rposes  o f  t he  d i sp lay  j s  noL

' I  - i  
i n h a r o n F l r r  n r a h l ^ m r - i -  a -  I ^ h ^  a c  + l

r -  -  I  C l l l d L I U  , l >  l U l l l l  d S  L n e

L4  comb ina t i on  - -  i f  t he  fa rm dec ided  to  t rea t

l o rb i dden! , , ' _  a P I J _ L _ L L  d

16  unde r  t he  ru -Les -

T l  Bu t  t hey  wou ld  have  to  make  su re

18  tha t  f o r  t ha t  en t i re  t ime ,  peop le  a r .e  kep t

19  ou t  o f  t he  f i e lds ,  bo th  be fo re  the  f i r s t

20  app l i ca t i on  and  tha t  i t  was  c lea r  t ha t  t he

2 l  enc l  o f  t - he  ann l  i ca t i on  was  the  ha l f  hou r

22  l a te r .
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10

11

I2
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l4

15

I6

I1

18

I9

20

2 I

22

So  f r om tha t  pe rspec t i ve ,  t he re ' s

no  - -  t ha t ' s  no t  an  impe rm iss i bLe  t h i ng  f o r  a

fa rm  to  do .

H o w e v e r .  i t  j u s t  l e f t  o p e n  l h e

- ' - -  t h e  A L J  w r o l e  h e tL ' r E  w d  y  L " d  L

r nn  i  - .  |  r - l n  ^ , - \ l l  -  
. l  . ' , -Cu Iv P f  r r  r  w r r  r a r l r L  U P P _ r u q L  _ v l

a t  11 :00  and  one  a t  11 :30 .  bu t  on l y  one  o f

Lhem,  one  o t  t hose  t imes  m ighL  be  l i sLed  i n

the  d i sp lay .

JUDGE REICH:  Bu t  you ' r e  pu t t i ng  us

T  f  h i  n k  i n  a  . r e r r z  s l -  r , : * r - t F  n o s i  I  i  o '  i  r  r r o u ' I e

< l  i l l  i  n r ' l i  r : t a , 4  a : r ] i o r  r o q o r r r i r.  . -  _ .  .  - - r g

r h 6  y i ^ h +  - ^  r v d , , ^  i - r  o t h e r  c a s e s  t h a t

r n n  i / - A i - r n n s  l 0  n i n t l f e sL L ' 9  L r r t = r t :  L W \ r  d l - / F / _ 4 L u

r . i , r  m a . r  n ^ r -  r r ^  ^ - - ' n i s s i b l e  a L  a l l .

Y o u ' r e  a s k i n g  u s  t o  b a s i c a l l y

n r n v i . l c  n r r i d r n r - e  n n  h n ' . r  +  / - \  i m n l , - m c . n -  - h : r

? f l _ m i  n r r r a  n i  c n r a n : n r , .  . l ^  |  1  ^  - ^ - ^ - . . . i  - ^  + L- - - , ,  - F - ' . ' y  w n L i e  r e s e r v l n g  I : n e

a r o u n e n t  t o  c o m e  h r a c k  l a t e r  i n  a  d l f f e r e n t

L h a L ' s  n o t  e v e n  d no r l j u s  L r r d L

a - a a n l a h l p  n r o . n i q F  I r \  h a . r i n  v , ? I t h -  w h r r - h  I

t h ink  re in fo rces  Judge  S te in ' s  uneas iness
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- L - ^ , , +  ^ . . -  ^ -  - F . .  i  |  ^ , , ^ 1 . ,  , , ^ , ,  l . - ^ . ,d u u u L  o u r  g r d L U - t L o u s _ L y .  y o u  K n o w ,  e r p L e s s r n g

an  op in ion  on  tha t  i ssue .

M S .  F I D L E R :  T h e  - -  i t ' s  n o t  - -  t h e

i d e a  h e r e  i s n ' t  t h a t  w e  w o u l d c o m e - t h a t  t h e  a

c o m e  b a c k  a n d- -  t ha t  Comp la in . r nL  i nLends  t o

rev i s i t  t h i s  exac l  i s sue .

T r - r c  i r r c r  l h i l  l h a r a  m i d h f  h a  r

s i tua t i on  where ,  f o r  examp le .  t he re  - -  a

f  . r  r n .  ' n  f  h  i q  r - e . e  p a c n r a n d a n l  - h ^ < F  I  n  I i S L S

1 n  I  h o c a  : n n l  i  - : t - i  ^ - - o ; r  J s P o r o L c .

11 a n ^  i n  t h a  f l ] l - 1 1 y a  -  r r l f  n i - 1 . . +o  r o r r r r  r r r  r 9 " L

72 have  an  aoD l i ca t i on  t ha t ' s  l i s t ed  as

_  
?  q a n : r : l a .  < a n _ l <  q n m a l - r n d r ;  i n  f  n r  e . r r l r r  , = n t  r r r

14  fo r  t he  second  one  unDro tec ted .

15 T h e  n o i n t  h e r e  i s  n o r  r h a t  w e  w o u l d

16 go  aga ins t  t he  ru l i ng .  whaL  we ' re  r r y i ng  co

I 1 make  su re  happens  he re  i s  t ha t  t o  t he  ex ten t

18 tha t  a  fa rm chooses  to  have  an  app l i ca t i on  be

one ,  t ha t  a re  w i t h i n  30  m inu tes  t ha t  i t ' s

i n l - a / ^ r o r  o r i  a n n c i c t - 6 h 1 - l \ r  L ' i  1 - l - '  t - h 6  1 6 ^ , , 1  r  I^ - y - , - - o f Y

a . - h 6 m a  a f  l z o o n i  n a  n a n n l  a  n r r t  h o f  a r o  r l r r r  
j

- - ,  - -  1 n 9 ,

and  a f te r  - -  and  un t i l  t he  end  o f  t he

19

20

?1.

?2
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r , - s r r i .  F r - l  F n t - \ /  ,  n t e r v a  |  .

J U D G E  S T E I N :  B u t  i s n ' t  t h a t  t n e

k i n r l  o f  ' h r r o  l l ' e  a o e q . r r r  t v n i c a l l v  w o t : l  c l  d o

by  gu idance  . ra the r  t han  ask ing  th . i s  Board  to

o f f e r  an  op in l on  on  t ha t  i op i c?

I  mean ,  i t  s t r i kes  me  tha t  t he re

n  . r  a  l - ^ < t  n f  c : , . = r ' n t  e s  a c r o s s  d i f  l e r e n t

s ta tu tes  where ,  t o  t he  ex ten t  t ha t  t he  agency

has  a  conce rn  o I  Lha l  ndLu re ,  t hey  wou ld

i  s s ' . e  o , r  i ' l " n r - o  i n  . r - ' n e  f  o r n  i  n  a  n  l . l r - p  I  h a t

f  r r n k l r . ,  n o n n l a  r r a  n r n h r h l r r  - -  n , . n n l o

a (  f  r . r - t  o d  h r r  l -  h c  r a l - r r r ' r  . - i  ^ h  y r "  F -  F r ^ h - h l  \ /L t /  L r r e  r L y u ' o L r v ' r  r l d y  v c  t / t v v o u . : r

m o r e  l i k e l v  t o  s e e  i l -  r ' , ^ ' r  1 , n . \ " I  r h r n  h i d d e n

i n  a  foo tno te  somewhere  i n  a  Board  dec i s ion .

So  I  don ' t  wan t  t o  bea t  t h i s ,  you

k n n u r  l z i  n r ' l  n f  I  i t a r : l 1 r ;  h n r e a  r  ^  . l a . a i h  h - r ^'  u r r  y  '  i v ,

bu t  i t  does  (o f f  m ike )

M S .  F I  D L E R :
/

I  ' c i  i r r q r  
' 1  

i  l , c  n  s F l -  o l f  d n  e x r t n n l e  o f  t h i s

j c  
r r - t l e l - , '  h n ' ^ r  l - h ' .  r a r r r l ; l - - " ' r  < n h o m o  ^ - i S t S

: n d  e h n r t l  d  h o  i  n l -  a  r ^ . 6  |  6 . l, v  ! L  f  r r L E ! P

T h o  n n i n r  h o r p  i e  l h a l -

Beta Court Reporting
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I  gu ida r r ce  l s  a  be r re r  way  pe rhaps  o I  hand l i ng

2  these  so r t s  o f  con fus ions ,  bu t  t o  t he  ex ten t

3  th i s  can  a l so  take  decades  t . o  i ssue  ne \ t

4  ou idance -  Anc l  t he  f ea r  he re  i s  t ha t  we ' r e

5  n ^ f  < r r " e  h r - r ^ '  Q a c n . ' n , - l a n j -  i e  n n i n n  F n  v i e w  L h e

6  A r  , l ' s  h r .  r l  i  n n  , 1 q  i  I  r e n . , ' , , 1 s  R c c r r r - n . 1 o n a .

And to the extent that anv members

?  o l  i  e  - c . o r r l  a r F . r  - ^ r y h , ] h i  r - , ,  , . , ^ 1 1 r . - r  ' r  ̂ t k  a t  L h i s

9  op in ion  and  m is in te rp re t  l t ,  t he  ha rm he re  i s

10  no t  a  t heo re t i ca l  one .  I t ' s  a  ve ry  . r ea l  one .

' I  
1  So  t he  po in t  he re  i n  ask ing  t he  Boa rd  Lo  sLep

L2  i n  i s  t o  make  su re  t ha t  t he  i n te rp re ta t i on ,

13  wh ich  I  t h ink  the  ALJ  ac tua f f y  i n tended  to

14  read  i l  i n  t he  scheme,  bu t  i t  d idn ' t  qu i l e

15  come ou t  t ha t  way .

76 A n , l  e n  f n r  o w a r r n l F  t h e  i n L e n L  O f

I l  t he  - -  I 'm  so r r : y  - -  t he  i n ten t  o f  t he

l8  regu la t i on  i s  ac tua l l y  f a i r l y  cLea r  when

19  f ooked  a t  as  who fe .  I 1 I . 22  and  222  a re f  b rhen

) n  - h - v r  . , -  r c - r d  i  n  ^ ^ -  i . . '  ^ r  I  ̂ -  " r  F r  ' " :  o L h e r" r .  . r  !  r u r r l  u r r r

2 l  n o 1 - i f  i n a l  i o n  n - n r r i o i n n q  i l r q  - r ^ t  t h a t  L h i S

) ?  - -  l h a t  t l ^ e  r o o r r o s j -  h a r o  t - h e  l i r r e  b e  L h e
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I  s ta r t  t ime  and  the  end  t ime  i s  unc lea r .

S o ,  f o r  e x a m p l e ,  t h e  n e e d  h e r e  i s

1  r  -  ' L e  n n i n '  o f  t h F  ' ^ r . r k F r  n r . l a . t t o n

4  q t  a n d : r d  i  e  i n  n : / t  n n o  n f  r h o  m : i n  n , . \ i n l  q

5  j s  t o  k e e n  n e o n l e  o u t  o f  t r e a t e d  a r e a s .

A n d  t h i s  i s  d o n e  i n  t w o  w a y s .  T h e

7  f i r s t  way  i s  t o  p rov ide  no t i ce ,  No t i f i ca t i on

B  can  be  o ra l  o r  can  be  pos ted  o . r  bo th

9  c l e n e r - r l  i n o  o n  - h c  l = h ^ l  r n . l  i r r s  / - l  e a l  f l o m

10  - -  and  I ' l l  - -  t h i s  i s  1 , ' 10 .L20  - -  t ha t  t he

l l  i n ten t i on  he re  i s  t ha t  f rom the  - -  and  th i s

L2  i s  1?0 (b )  ( l )  ( i ) .

N o l  i . : o  n P A d  r . o -  h t r  r r  i v e n  L o  a

14  worke r  i f  t he  ag r : i cu l t u ra l  emp loye r  can

15  assu re  t ha t  one  o f  t he  f o l l ow ing  i s  me t .

16  F rom the  s ta r t  o f  t he  app l i ca t i on  un t i f  t he

l - 7  c n r l  n f  l - h , .  : n n l  : - ^ r  i  ^ -  - - . 1  . l ' , - i  - ^  -- r !  _ - u d L l u J l  d J l L t  u u r - L t 1 9  d n y

18  res t . r i c ted  en t r y  i n te rva l  t he  worke r  w i f l  no t
/

19  en te r ,  wo rk  i n ,  rema in  i n ,  o r  pass  th rough  on

20  foo t  t he  t rea ted  a rea  o r  any  a . rea  w i th in  a

?1  . n ra r l -  e r  n i  l c  n f  Lhe  L reo ted  a rea ,

The  second  me thod  o f  no t l f v i nq

1 l

22
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I  wo rke rs  and  one  o f  che  on l y  ways  o f  no t i l y i ng

2  hanc l  l e r s  i f  hand l  e  r  i sn ' t  mak ing  rhe

3  pa r t i cu l a r  app l i ca t i on  f  o .L .Lows  i n  170 .122  and

4  I 10  . 222  .

5  And  I 'm  so r r y  j us t  t o  r e i t e ra te

5  wha t  110 .L20 ,  t he  no t i f i  - -  o ra f  wa rn ing

7  requ i res  tha t  t h i s  i n fo rma t ion  needs  to

B  inc .Lude  the  Loca t i on  and  desc r ip t i on  o f  t he

9  L rea ted  a rea ,  t he  L ime  du r i ng  wh i ch  en t r y  i s

10  res t r i c ted ,  and  l ns t ruc t i ons  no t  t o  en te r  t he

11  t rea ted  a rea  un t i f  t he  res t r i c ted  en t r y

1 2  i n t o r v a l  h . : s  e ' ; r : i  1 g 6 l  .

13 When  l ook ing  a t  110  . 222  ,

1 4  6 q q a n r - ; . r  r  "  t h i  s  e n h a n c e s  L h e  o f a l

1 5  n o t i f l c a t i o n s  t h a t  a r e  p r o v i d e d  a n d  a d d s

1 F  F y f  r a  r e o u  i  r e n o n l - s  r h a -  a r F  r l a s i  a n F . l  L O

1 7  o r o r r  i . J e  n e r - e s 9 ' e r ' /  i  n f  n  l n : -  i  o n  e h r r r ' l  . l  a

1 8  r e ' - l  i c a l  e r r e r o e n q y  a r i S e .
t

So  Ihe  same  i n to . r naL  i on  i s  r equ i red

2A  unde r  170 .122  as  i s  r equ i red  unde r  170 .120 .

2 I  I n  t e rms  o f  t he  requ i red  i n fo rma t ion  - -  t h l s

22  i s  170 .L22 (c )  - -  sha l l  i n c .Lude  t he  f oca t i on

19
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a n d  r l a a - r i n i i ^ .  ^ f  r h -  i r F J l a d  , r r l 1 a  t  h o

o r o c l u . r r  n a r . e -  F P A  r e ( l  i s l  r  a l  i  o n  n u m h - o r  a n d

ac t  i  \ /F  i  nc r r r .c l i  en t  s  -  l - -he  t ime and da te  the

h a e - i - i , . 1 6  i 6  r n  h a  : n r ' l  i a d  - h e  r e s r r i - e dL v  v \  q y l /

c n t  r r r  i n f  F r ' \ / ^  |  f ^ r  f  h a  n r - q l  i r -  i ' ' l i =

The  sum to ta l  i s  i f  t he  t ime  and

l0

d : f e  r l o e s n ' f  c o n r r e v  e i t h e r :  a t  t h e  s t a r t  t h e

e s t i m d l e d  s L a . r L  a n d  e n d  L i m e  o L  y o u  l j s t  t h e

< F : r i  t -  i m a  : n r l  h : n l z  r n d  r r n r ' l : l a  l h r .

reco rds  to  re f l ec t  t he  end  t ime ,  t he

11 r + - r r r i r a m a n F  f n -  - t - -  . c s f  "  i r : l 4 d  e r t r v  i  n r e r v a _ L

i c : l m n c l -  m o r n i n n l o < <  h a n : , r < a  i l -  h : c  l - . ,_ -  T U n ,L2

13 a r a a r A t  n ^  t - ^  t - h 6  r a n r r l : r i n n <  |  . ^ m  I  h , .

i m m e d i a t e  e n d  o f  t h e  a p p l i c a l i o n .I 4

15 S ^  u ' h i F  r . , o r . c  : c k i n . r  i S  L h a L  t h e

16 R n - r  r r l  i r r < l  r o i n f n r a o  " t ^ . -  i ^  - l r ^ - n . .  f L - r- - - -  W l l c t .  - L S  d  I  r  c d u y  L I . e r e

f  h o  r o a r r ' l  .  |  ^ r 1 7  e - h a h -

f n

I 1

18 J U D G E  S T E I N :  I S t h i s  s o m e t h i n g
/

A L J  t o  c l a r i f y  i n19 ! h A r  ! L a  i . r F h - 1 /  , r - k - d  t h e

her  op in ion?20

21 M S .  F I D L E R :  N o ,  i t  d i d  n o t .

. T U D G E  S T E I N :  O k a y .22
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J U D G E  W O L G A S T :  A n d  i U S T  L o

2  s t t n m ; r : 2 t r  v o r l r  i r n r ' m a n t  r . r \ : l  '  r ' r , ' l e l S t a n d

)  \ / . \ 1 r  < a \ /  i s  h e  v o r ' r o  n n l  r r k i n . t  s s u e  \ r i t h

4  w h a t  I  r e a d  t o  b e  t h e  m a i n  p r e m i s e  o f  L h e

5  ALJ ' s  po in t  he re  was  LhaL  when  someone  beq ins

6  an  app . l i ca t i on  i n  one  co rne r  o f  a  f i e ld  and

7  someone  e l se  beg ins  an  app f i ca t i on  15  m inu tes

B  la te r  i n  ano the r  co rne r  o f  a  f i e fd  tha t  t ha l

a  cou ld  be  t - r eaLed  as  an  app l i cd t i on ,  a  s i ng le

1 ^  - - ' i "  r r - -  ! - -  n r t r n o s a e  . ' f  f h e s e  n o c i c eo P l J ! f r d L  P u  !  P V J L  J

I 1  r  o . r r  l i  r a m o n l - a

B u t  . r d t h e - r .  y o u  I  r e  s a y  i n g  t h a f  l ] h e

1 ?  i . e +  i - e f i ^ n  n f  l h o  a n n l  i r - a t  : o ^  h e o a n  w i l h

1 A  n e * < o n  1  w h o n e r r c r  i s  t h e  e a r l  i e s r  D e r s o n  L o

1  5  : n n l  \ ,  I  f r a  n c . e -  r  c i d e ?

MS.  F IDLER:  Tha t ' s  co r rec t .  I f  i t

I 1  p l e a s e  t h e  B o a r d ,  I  w o u f d  t u r n  t o  t h e  A L . l ' s

' 1  8  n e n a l l v  a s s e s s m . -  t u r t h e r

' I  
9  q u e s L - L o n s  o n  t h  i s  p o i n t ?

v ^ r l r  L l ^ h ^ r c  i  f  r h a  a - - -  r  -  i n  r h F  r ' r  , ^L 'J l 'LP -L  c1-L  i  rd r  r  L  r  rc15

) 1  l o r t  r L ^  - ^ ^ ^ ^ - f ^ - f/ 1 L U  r  P c r r d  I  L y  d r - - - - r r r r r  I

22  in  th i s  ma t te r  f o r  t h ree  reasons .

I2

16

20
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The  f i r s t  i s  t ha t  t he  ALJ ' s  pena . I t v

2  ass ' . s smenL  I  i r d i ngs  on  t he  i s sue  o f

I  R , - e n a n d o n r  r <  l i : h i l i r r r  f n r  l - i i i n n  1 . ,  n . r t  i f \ /

4  h a n . l - e - s  n f  n a s i i - ' r l o  r r n ' i r - e r : n r  i ' L O r m a L _ O n

J  and  on  t he  i s sue  o I  Responden t ' s  cu lpab i  l  i L y

6  \ , re re  the  resu l t  o f  c l ea r  e r ro r  and  abuse  o f

f  r ] i q r r o l - i n n  : n r l  i - h , , <  c h n r r ' l r i  h a  e a l -  a - : ^ ^

R  r  l a ^ : l  m : ] . I  e r

T h c  c e . : n n . l  a r r - l  n e  r h 4 D S  m O - f  e

1 n  i m n i - \ r r  r n l  i e  t h r t  h a r  n 6 n i r l- - . - -  -v

1  1  a s s F s s m F n r  -  i  f  : l  I  ^ r . r c . l  f  . \  e l -  F n d  \ r . r t l d  C I e a t e

a  F c r r r a r q f l  i ' r . , 1 n l  i , , a  f  . ' \ -  p a c n . n r ' l p - f  a n d  O t h e rr l ! ! t / v I i v v l t !

1 :  r e d u l a t e d  e n t i f i e s  t o  m a k e  l e s s  o f  a n  e f f o r t

1 4  t o  D r o t e c t  i | s  w o r k e r s  a n d  h a n d . L e r s  f r o m

I  5  n . \ l  e n -  i . r  I  o v n n q r r 1 6  t n  n a q f  i  r -  i r i e c  r ^ t h e I  L h a n

15  more ,  a  po l i c y  t ha t  i s  - -  t ha t  c l ea r f y

1 ' 1  r r n d , = r n i  n a c  l l - a  r - n i n t  n f  r . r  r r l z a r  n r n r 4 g l i 6 n

18  s tanda rds .

19  F ina11y ,  t he  ALJ 'S  ho fd i ng  a ] so

20  takes  away  the  i ncen t i ve  fo r  pa r t i es  to  come

21 ,  i n to  immed ia te  comp l iance f  no t  a f te r  a

a 1  n r - n l - i n f  ; -  f i  l  a . l  l - , r r r  i m m o . l i r l - o l r rL L  e U l r L I J r d  r r i L  r 5  L ! - . - ,  - - - . r  u p o n

(202) 464-2400
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n o t i f i c a t i o n  o f  t h e  v i o l a t i o n .

A n d  L t  a L s o  L a k e s  a v ' 7 a y  t h e

i  n c e n t  i v e  L o  s e t  r - L e  c a s e s ,  s . i n c e  e s s e r r  i  a l  L y

i f  s h e  a l l o w s  r h e  c a r r o r  f o r  s u c h  g o o d

b e h a v i o r  c o  b e  u s e d  a f c e r  a  v i o l a L i n g  e n t i L y

h a s  w a  j  t e c l  u n r  i l  L h e  s t  i c k  o f  I  i  t  i  g a t  i  o n  h a s

h o o n  : n n l  i  o r l

a n  ' r c i h ^  l l r ^  < a )  A ) n  r -  a  € l - - r| 9  L  s

10

r l n m n l :  i n . r n ,  l h e r e f n r o .  r a ^ l | a s r  s  I  h a f  1 - l ^ e

Board  se t  as ide  the  ALJ ' s  pena f t y  assessmen t

on  Lh i s  po in t ,  and  use  i t s  de  novo  auL .ho r i Ly

f  n  e s l - a b l  i  s h  a  h i  q h c r  n p n r ' l  f  \ r  / - n r , q i  e t e n f  w i L h

t - h a  h A n l  l  t r r  n n l  i  r i  a c

r v  m . r f  t e .  w i l h  r e ( - r a r d  t oi r  d  P r - L r L L d ! f  r L ' q L L ! _

' r +  ^ < F s s m e n f  w i t h  r ^ a a l d  t OD  P q l r d r L y  . 1 5 r L r r r L ' L r r  !  -  j u ! J

f a i l i ng  Lo  assess  coun ts  f o r  170 .222 ,  t t  i s

unc fea r  even  f rom the  s ta r t  o f  t he  op in ion

whe the r  t he  ALJ  be l i eves  tha t  she  i s

*  - -  r e  Lhe re  f r om.I  u - L - L L y - L r r g  . r  L l s F r d r  L u

T h u s ,  t h e  A L J  f a i l s  t o  m e e t  e v e n

f  h a  t  h - o c h n l r i  r o n r r i  - + m c r l -  - h : F  :  . l F n ^  r f  r r f e

11

I2

13

I 4

15

16

L'7

1B

I9

20

21
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f r om the  pena .L ty  po f i cy  mus t  be  c ]ea r  and

compe l l i ng .  The  ALJ rs  dec i s i on  on  t h i s  po in t

co f i u rences  by  m isquo t i ng  rhe  F IFRA en fo rcemenr

n a  l  i  r r r  h v  a l -  a l  i  h ^  |  l - ,r - ,  - r  - , . a 1  L n e  a g e n c y

v i o l a t i o n sc p n ;  r ^  i  1 r  i  o <  f  a r  i  n d a n o n r j a n t

O f  F I  F R A .

However ,  t he re  i s  no  such

i t  ' s  he re  ,

10 ' l h i  c  n r n r r i q i n n  e l l r i  c  / - \ r  r  J -  l . r \ /

s l  d r  i n o  I  h a f  i  s a n , f  r a - e  c i  v i  I  n o r , f  l i v  ] ] n  L o1 1

I2 -  ' ^ ^ ^^^^ '  f o rL u L v , y

p : r - h  i  n . l e n o n . l . - n l  r r i  n l a l  j 6 n  o f  t h e  a c t .  S o13

T4 u t l ^ e t  e  l h e  r o r r  l a r n l  L - - -  - - r .  , ,  r  -  - r o n  o fL ' u  !  e - L . F  a f t q v q L r

' i  n d e n a n r l . r n f  . - . ' r r n l  q  l l  r r  m r r < l  h a

A S S C S S E d .

15

16

I7 A  va fua l i on  i s  i ndependen t  i f  i t

r esu f t s  f ro rn  an  ac t  o r  f a i f u re  Lo  ac t  wh ich1 8

I 9 i s  n o t  t h e  r e s u l t  o f  a n y

w h i  c h  d  c i v - l l  p e n a . L l y  i s

t h e  e I e m F - l q  r - I  n r n n f  9 f

d i f f e ren t .

- f  h a r  i - h a  r . - 6  f  ^ r

t o  be  assessed  o r  1 f

the  v io la t i ons  a re

20

2I

22
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1  JUDGE REICH:  And  you ' re  no t

2  ques t i on ing  t ha t  she  cou ld  choose  t o  va ry

3  f r om tha t  i f  she  made  a  j us t i f i ca t i on  f o r

4  do ing  so?

l ' 1 S .  F i D L F R :  l f  t h a t  j u s t i f i c a t i o n

6  had  suppo rL  - i n  Lhe  reco rd ,  yes .

JUDGE STEIN :  Am I  co r rec t  i n

I  r  r  n  , j  o  r  s  r  :  r  - l  i  n  o  r L - t  - ' - r  - - - - i n  t h a t, , Y  ( ' r a L  l r o L !  r r

9  s h e  d i d n ' L  a s s e s s  d  s e p d . r a l e  p e n a f L y  w a s  s h e

' l  
0  v i e w e d  L h e  v i o L a c i o n s  a s  d e p e n d e n L  i n  s o m e

1 1  f a  s h i o n  ?

M S .  F I D L E R :  Y e s .  T h a t r s  - -  t h a t

13  i s  a f so  how  we  how  i n te rp re ted  i t ,  and ,

14  howeve r ,  t h i s  i s  - -  t h i s  i s  a

15  m is in te rp re ta t i on  and  m isapp l i ca t i on  o f  l - he

1  6 ,  I  a w  o n  d e n c r d o n  ^ "  "  . -  : - l i c i e s  a ty  < i r r u  L r r s  F , E  d  I  L y  P i

L ]  i s sue .

18  Much  l i ke  the  l anguage  he re  1n  the

19  F IERA pena l t y  po l i cy ,  t he  concep t  o f

20  dependence ,  as  the  Board  he ld  i n  re  Consumer

2 I  Sc rap ,  l he  dependen t  v io . l a t i ons  i n  t he

22  con tex l  o I  a  s i ng le  s ta tu to r y  p rov i s i on  can

I2
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I  bes t  be  desc r ibed  i n  a  you  can ' t  have  B

2  i v i t hou t  f i r s t  hav ing  had  A  k ind  o f

3  r e l a t i onsh ip .

A r  ' s s L e  L n  L h a t  . a s e  w e r e  t w o

5  n r a r r i  c i n n q  n f  i h e  C l e a n  A i r  A c t .  4 0  C F R

6  82 .156  requ i red  t he  Responden t  t o  t ake

7  ce rLa i  n  r eco rds ,  and  40  CFR 82 .166  requ i red

R  t  h 6  P o c n n n , - i o n r  1 ^  l " a a n  t h n < o  r a n n r d <

A n d  a s  t h e  B o a r c l  h e I d ,  y o u  c a n ' L

1 0  k c c n  r c . . n - d s  i f  , r n |  i ^ , r , , a r  t f  , n : r l o  f h e m  j n  t h e

' r ' r  - i  r - +  n r  r ^ ^  - ^ - t  t h r r <  t h a \ /  : r t l  d a n a n , . t e n l -,  | r L  } J  
" e y  

q . e  u \ y L r . u " r ' L

L2  v i o l a t i ons ,

13 H o w e v e r ,  u n l i k e  C o n s u m e r  S c - c d p .  L h e

14  requ la t i ons  a t  i s sue  a re  two  t c t a l l y

1 5  i n d , - n e n , . r - n l -  . r . r a l . c t  a n  n r n . ' i  s i  r - r  s  , ^ r i  l pL ! v  t / '  v v

'  6  s F n ;  r ; t o  - e o r r i  r e m e n t  s .  . . l r r s t  b e c a u s e  o n e  i  s  a

1 1  w o r k e r - e m n l o v e r  a n d  h a s  w o r k e r s  o n  t h e

1 B  e s t a b f i s h m e n t  w i t h i n  3 0  d a y s  o f  a  p e s t i c i d e

1  g  a n n l  i . a f  i  o n  d n c q  n .  t  i  n h a r F n l -  I 1 /  m p F n  t h a L  o n e

20  i s  a f so  a  hand le r -emp loye r ,  and  the re  a re

2L  hand fe rs  on  the  es tab l i shmen t  w i th in  30  days

) 2  n l :  f h o  n o c r i r i . l -  r h ^ l  r ^ ^ + i ^ h
L L ' L  r - ! J " L U r u s  o P } ] r r r
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T h i s  v l e w  i s  r e f . I e c t e d  a l s o  i n  t h e

2  F l  F R A  o e n a l t y  p o 1 i - y .

So the  ALJ  dec ides  tha t  wh i l e  t he

4  L w o  s , = t s  o I  v i o l a L i o n s  a r -  l e g - , f  f  y  s e p o r a L e ,

5  s h e  n o t i c e s  t h a t  t h e r e  a r e  d i f f e r e n t

6  r - o o u  i  r e m e n f  s  f  o r :  t h e  t w o .  S h e  d e c i d e s  t h a t

7  l h ^ v  < e F 1  l r " t  h F  f . - F l a  l  l r r  r l e n e n d e r r  i n  L h i  S

8  c a s e .

q  T l  ; n n p ^ r s  f h - - . h e  h i n k S  t h a t  r h e

1 1  d i s c r e t i o n  t o  c o m b i n e  - -  t o  m e r g e  t h e  c o u n t s ,

1 2  B u t  t h e  A L J  i s  c o n f u s i n g  t h e  o b l i g a t i o n  h e r e .

r3 She  seems  to  th ink  tha ] -  t he

1 /  n r r ]  i ^ r r  i ^ -  r -  t  / - \  h a \ / a  ^ n 6  / - a n l -  r - l  n . ] c l  i n av p t  t 9 a  r  r r v v L _ ' . Y

l 5  a .Led .  B r - r  L  Lhe re  a re  rea  I  l y  rwo  ob f  i gd t i ons

16  he re .

I 1  The  ob l i ga t i on  i s  t o  p rov ide  you r

1 R  t ^ r r - r r l t ' ^ r c  r " , i 1 h  n a c t  i n i , . l , .  : n n l  i  r - : f  i n n

1 9  j n t o r m a l i o n .  A n d  s e c o n d  i s  L o  p r o v i d e  y o u r

2 A  h . r n ' ' l  l a r  c  w i t h  r ' 6 a l  i - i r j p  : n n l  i r - : F i n n

27  l n fo rma t i on .

22 JUDGE WOLGAST:  Cou ld  the  no t i ce  i n
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e a c h  i n s r a n c a  h a v e  b e e n  p a r f o r m e d  v i a  a

< i  n a l  o  h ^ e t  i  n n "

M S .  F l  D L L R :  I n  r - h  i s  c a s e ,  t h e

Responden t  keeps  one  cen t r :a l  pos t i ng  a rea .

T h e ' e  w d s  t e s L - i m o n y  I r o m  t h e

h a n d l e r s  t h a t  t h e r e  w a s  c o n c e r n  w h e t h e r  t h i s

w F q  a ^ r t , e l  l . r  : r  r n n " a n r i . : f  F  S F 1 -  r t F  h , . r - a r t S e

r h e r e ' s  L e s t i m o n y  L h a L  w o - r k e - r s  w e r e  d c L u a l  l y

d r i v i n g  d i r e c t l y  t o  t h e  f i e 1 d ,  a n d  h a n d f e r s

10 \ ^ ? e / e  a J a i n o  l - o  t h e  v l o r l , c h r r  S . \  n ^ h ^ . 1 . /  \ ^ I a S' ' ' : J  
" "

r r s  i  n o  t h e  , r r F . r  ' t  h :  |  ^ *  - h a t
u e | | ' 9  L I I  | r o L  L r r ! - y1 1

12  was  the  fea r  o f  t he  i nsnec to rs  o i ven  the l r :

l 1  i m n r a < <  i n n  ' ^ ' h - -  + h - t '  ' . , - r a  - h ^ r ^
| , , I , ! q r J f v r r

1 4 B u L ,  y e s ,  f e . h n i c a l l y ,  a n d  L h e

a ^ 6 n - r ,  a r  r  ̂ , . r c  l -  l - , - +  i  f  t h e r a e  i s  a  c e n t r a l  a r e a15

L6 tha t  bo th  worke rs  and  hand fe rs  a re  us ing ,  you

1 1  c a n  u s e  L h a L  o n e  d . r e a .

1B B u t  l h a t  d o e s n ' t  c h a n g e  - -  t h a t

L9 c l n o s n ' .  r - h a n . r , -  t h e  I ^ ^ - r  ^ r - r . r ^ - r ' r - - -  ' ^  * a k e
L " L  r c v d r  u u ,  9 o

2 0  s u - r e  b o l h  o f  t h o s e  g r o u p s  a r e  b e i n g  a c L i v e l y

2 L  n o t i f i e d  o f  w h a t ' s  g o i n g  o n .

22 T h i c  i e  e n  l z a r . '  I  m a : n  i r l a . r I I r r
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1  you 'd  wan t  t o  have  - -  i n  t . h i s  case  i f  t he

2  wo rke rs  a re  d r i v i ng  t o  t he  f i e l d ,  you 'd  wan t

3  to  have  the  i n fo rma t lon  pos ted  fo r  t hose

4  wo rke rs  i n  t he  f i e l d .

5  And  i f  t he  hand le r s  a re  us i ng  t he

6  workshoF ,  you  wan t  t hem to  be  pos t i nq  tha t

7  i n fo rma t ion  fo r  hanc i l e rs  a t  t he  worksnop .

The  resu l t  o f  t h i s  i s  t ha t  t he

q  A I  I ' <  h n l . l i h d  a < e a n l  i : l l r r  i n r o n f  i r r i z a <  , - l n i n n

10  l ess  i ns tead  o f  do ing  more ,  do lng  wha t ' s

1  1  i , 5 - a q q a  r . '  .  n  l , , . o n  r - e n n  I  c  n r r '  n {  |  h a  - -  O U I  O f
I ? 9 v t - t !

1 ?  r l . a  n  n a  r

J U D G E  W O L G A S T :  W e 1 f .  t h e  A g e n c y ,

14  t houqh ,  d i dn ' r :  a l l ege  Lha t  i t  was

15  i nsu f f i c i en t  no t i ce  t o  pos t  a t  t he  cen t raL

16  wo rkshop .  d i d  t hey?

L1  MS.  F IDLER:  Tha t ' s  co r rec t ,

18  JUDGE WOLGAST:  D id  o r  d id  no t?

t9 M S .  F I D L E R :  W e  d i d n ' t  - -  t h e

r :  I  r { 1 t  -  |  |  t r o r .  t h , r -  i  l -  C o u  l d  n o tL U I L I ,  '  o  u f  r !  9 L

2 I  use  tha t  cen t ra f  a rea  - -  l oca t i on  a r :ea .

22

13
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5B

t ha t  even  i f

t hese  to  be

s h e  w o r e  r o  h a v F  c o n s i d e r e d

i n d e n o n r l e r |  , r  i o l . r t  i  o n s  a n d  r o

n q q F s q  4  c o n : r a l 6  n a n , a  l l \ '  n . j e t  l h -  r ^ l  F V a n t

n e n a l  f  r ;  n o l  i  r - i , . :  < h e  f o u n d  t h a t  t h e r : e ' s  n o

s i o n i f  i r - : n l  l v  i n r - r  r - a q o d  l ^  - r  *  f . l r  f r i  I  i n r  L o

n n f  i f r r  : r  f o u ,  h r n r - i  l . r a  t h a n  f n r  t - i l i n n

h u n d r e d s  o f  w o r k e r s .

10

Th i s  l - i nd i ng  i s  I l aued  f o r  seve ra l

r easons .  F i r sL ,  Lhe re  i s  p r  oq rammdt i c  ha rm

he re ,  as  D r .  Enache  t es t i f i ed  t o .  Bu t  she

I 1  n e v e r  o n c e  a d d " e s s e s  w h y  L h e  p F n a l t y  p o l i c i e s

1 2  . l  / - \  n / - \ l -  e r J a n r r : l  l ]  r "  F ^ r . .u u u Y u u L ! r y

13  conce rns .  Why  t he re  cou fdn ' t  have  been

T4 a l l i r r < 1  m o n r  c m a d e  t o  w h a t  s h e  t h o u g h t  t h e  h a r m

15
' t a - ^ -  

l a  I  i d . t  - . m a  n o n r l t r ;i r o v s  d P P  u  F L , ' J r L r

16 f n r  f : i l i n ^  l r i  n n l  i l r r  h r ^ d l a r c

L7 S  o  n n n , 4  c h a  , 4 n a c  n n l. . - .  g l  v e  a

1B n r , - c c  i  n n  n o a r l  l - ^  . l o n r r J -  f  r a m  I  h o  n o n e  I  f  r r

1  q  n n l  i c r r  i  n  t - h a  f  i  r e r  n l  : r o  q h o  h r q ' r  n  no way

20  shown  lha t  assess ino  a  Dena .L tv f o r  b o t h  s e t s

v i o l a t i o n  w o u l d2 7  w o u l d  v i o l - a t e  - -  b o t h  s e t s  o f

) )  r z i  n l  : r a  a n r r i  r r - J O n C e r n s There  '  s  no

(202) 464-2400
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10

11

72

13

i n : h i l i t r r  r ^  n > \ '  i c < r - -  L  - ' - -
F o y  r , , u s  l l - l -

And  th i r d ,  by  f a i l i ng  t o  assess  a

r l a n a l  l r r -  q h , -  r n . l , t r . m i n e s  L h e  e n L  i  -

p r o g r a f i L ' n d t i c  s c h e m e  a n d  g i v e s  a b s o l u t e f y  n o

v a l u e  w h a t s o e v e r  t o  t h e  h e a f t h  o r  l i f e  o f  a

h a n d f e r  v e r s u s  t h a t  o f  a  w o r k e r .  E v e n  l f

i  I  ' q  r - n e  n 6 r q l 1 n  r  f  i h a r  n a r S , ' . \ n  h a c l  o  i , - e l  u r

h : r l  h c a n  e o r i n r r c l  r r  i n  i , r r , - , 4  r h , = r o  r ^ r : e  :  " a  r , ' 6. J  f - r j J L ! u '

t he re .

l h o y a f a r a  L ^ v  h - h - r r . .  r . - ^ - . , .,  n e r  p e r a  r L y  o e s e r v c s  n o

r ' l o f c r , - n l - a  l _ \ r  t h l :  R . \ r r d  r n r l  r ^ r a  r F . r r r a c j -  f h a L

= ^ "  - - c h  o f} ] s r r c l - l L y

t hese  coun ts  o f  f a i f i ng  t o  no t i f y  hand fe r s .

Anr ] fher  n { . ] in t  tha t  She had made

- r  _ _  _ r _  a l -  D ^ - h o n d e n t  m a d t r  _ _  m a k e s

-  l l  a r  i  *  t h F . a  . r | F s i - I o n Se u u d y  I  L L r E  r r d . . J r u r  r . -  L i i v v L  . i u u r L

w r - r r l  d  k n - r ^ r  u r h n  e l r . a r " i  < a , - l  l h o  a r n l i r . e l - i a n .

R , r -  | h o  6 6 : - '  '  ^ -  V J h a tP U - L j r L  - L 5 r r  L  ' ? r J w u L  J u r r

' L '  - ^ s t  J 0w t : 1 r  d P P _ L _ L Y L r  L r r d L  { r d y .  I  r -  5  d r . r | ' ) u L  L . r r c  P d

d r r r c  A n d  l h 6  A f  . l  e . o m q  r ^  i l - r n . \ r o  l h 6

t e s t i  r n o n \ /  b r r  D r -  R n a c h e  a b o u t  t h e  n e e d  t o

h a v e  t h a t  d a t a  a v a i l a b f e  i n  c a s e  o f  e m e r g e n c y

I4

15

16

L1

1B

19

20

2L

22
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1  so  tha t  t ake  i t  w i th  i t  t o  t he  - -  t ake  1 t

2  w i r h  v o ' r  f r - l  f L F  d o c t o r .

A r d  + h e  i m n o . l a n . e  r f  r h e s e

A  r o n  r l ^ l  i n n c  r - , , n  h a e n  < o a r r  h , ,  n ,  h l i r  l \ r  '  y r n -
J ! L - '  ' y  F  - ! - : !

5  a v d i - L a b i e  i n  L h e  - -  b y  r - h e  C a l i l o r n i a

6  D a n a r t m p r t  n f  P r = q - :  r -  i d i .  P , - n  r l  e -  i  n n  w h  i c h

?  t - a r r k s  I  h e s e  ' v n e s  o {  i n  l r r . : c s  - n r l  h a s  f o u n d

R  i n  ? O O d  I  A  n o e r  i  c i  r i a  o v n n cL - | ?  v u

9  resu l t j nq  f r om ed r ' l  y  enL ry  v i o l a t i ons ,  one  o t

10  these  cases  i nvo l v ing  a  f i e fd  worke r  who  go t

1 I  s i c k  e a f i n o  s o n r e  c r r a n e s  i r  a  F r e l c i  h e  h a d

1 )  s p . r a y e d  w i L h  a  p e s t i c i d e  t h e  d a y  b e f o r e .  b u l

1 3  t h e  a p p l i c a t i o n  h a d n ' t  b e e n  p u t  i n  t h e

I 4  r e c o r d s .

1 5  l t  c d n  h a p p e n .  l t  d o e s  h a p p F n .  l L

1 ;  i  s  i m n n r f  : n l -  I  h i r  r  h o q o  n r . \ , i n q  ' 1 t  n r . n n l  o  h o

17  no t i  f i ed .

v ^ 1 1 r  H ^ h ^ r  i f  _ _  T  - ^ -  + L - l

19  run  ou t  o f  t ime .  May  I  t ake  a  coup le  o f

20  ex t ra  m inu tes  t o  add ress  t he  f i na l  po in t?

2I , J  U  D G E  l , i O L G A S f  :  Y e s ,  b r i e f l y .

M S .  F I D L E R :  T h a n k  y o u .  W l t h

1B

22
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6 I

10

11

L2

L 4

15

I6

13

I1

18

T9

2A

2 I

22

c u l p a b i l i t y ,  r h e  A L J  l o u n d  L h a t  f  h , =

Resnonden t  '  s  worke r  D ro tec t i on  v io fa t i ons

w e r e  t h e  r e s u L t  o f  n e g l i g e n c e ,  b u t  t h a t

R a < n ^ n . l F n f  f / - \ . \ L  e l - a . , e  r  ^  n r a l r a n r  1 - h a

v i  o l  a t  i on  I r om recu r r  I ng .

S h e  b a s e d  t h i s  c o n c l u s i o n  l a r q e l v

n n  q p l  f - c ^ r . r i n l - r  q r ? i a l ' r , ^ i l  c  f  h : i  R a c n . - r . l a n t

n - . . i -  a +  t - ^ - y  i  h -  , - - . 1  l - 6 c t -  j m a n r r  r  h r t  f n rr r r - o r r r r 9 ,  r r ]  ! , ' o L ,  . v .

a r z - r n n l  n n - i f i c a r i o n  r h a t

c l F . n n l  a m  i  n a f  i  o n  s r r n n l  i  a q  n ? a r F  n r  s < i  n r r  f  n r

h : n d  l o r q  f h a  P A < n ^ h z t a h l  r e  f r Y n'  \ r  J t , v r  r u u r  r  L  ' . , o , ' o Y  - !  w e r r L

^ , , +  - * l  l - ^ , . ^ l ^ r  r L - ^ - ^  . , ^ - ^o u t  a n o  D o U g n t  a  L o w e _ 1  ,  w r r e r i  L n e r e  w c r e r  1 n

f a c t ,  s e v e n  h a n c l - L e r s  w o - r k i n g  L h a L  d a y .  A n d

c a r - h  n n e  i  c  r ' . . r r r  i  r c r ]  1 6  h a v e  a  c f  e a n  t o w e f  .

Her  bas i s  i s  a f so  re fu ted  b , y  t he

r F - l - . ' r d  r ^ r h i n \  d a m n n c f  r A l e s  r - l c : r l V  f h , t f  t h e

v i s i t  i n  2005  was  i n  no  way  a  f u f l  wo rke r

n - . 1 t F . l  i n n  i  n s n e r - t  l n l r .

E v e n  m o r e  r e v e a f l n g  p e r h a p s  o n  t h i s

n . \ i n l  i . :  t h a  I  o c l -  i m n n r r  ^ F  P F e n . ' n d F n l  r c

co -owne r  i n  h i s  desc r i p t i on  o f  t ha t  v i s i t .
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L r c  q > ' , 1  l h a l  I  h a , r  r a . r e  i , , e r l  a n  i n s n e a - i  o n  t h a t+ | r J y \  \  l  i v t i

t h F V  r  i F d  t  r . l  c l o  a r , - i  t h a ' '  - a m c ,  ^ n  M ^ ' r . l F v  L o

check  ou r  f a rm to  f l nd  ou t  how many  th ings

d 'd  w -  s t  i  I  I  have  w i t houL  L  i x  i  ng  i t  .

And  f rank l y  speak ing ,  I  was

c r r - n r i  c a . l  h , - r - : r r c . .  t h a , ,  I  r  i ^ - i  t ^  - l ^  i f  a n d

G o , - j  . 1  i r l n r t  . r i r r e  t h p m  a  - -  o i  v c  I h c  a h a n c e  t o

B

9

t hem.  because  we  were  i n  a  d ry  pe r iod  and  we

. n c i  t h a v  r - o r r l  d n r f  . 1 . ^ l  L h el l ' L ' / U v J

j ob ,  bu t  cou ldn r t ,  The  nex t  day  was  ra i n  and

- : i n  r ^ . ]  - - - F l - , ^ -  ^ - 1 /  r F i n  e n d  r a . i  n .  s n  t h e

10

11

I2

13

I4

15

15

L1

18

1.9

20

27

22

d o c t o r  h e  c o u l d n ' t  l o o k  a t  t h e  f a r m ,  s o  G o d

i s  w i t h  u s .  T h a t ' s  w h y  w e  h a v e  b e e n

s u c c e s s f u l .

J U D G E  R E I C H :  A p c r r t  f r o m  r h e

q u e s L  i o n  o l  w h e L h e r  o r  n o L  L h e  l e c o . r d

q r r r r n r \ r  f  q  h F  f : r - l -  r r : l  f  i r r l i n o s -  i  e  i h e r e  a n

i s s u e  o f  w h e t h e r  t h o s e  a r e  e v e n  a p p r o p r i a t e

c o n s i d e r a t i o n s  t o  b e  t a k e n  i n t o  a c c o u n t  i n

s F l - f  i  n . r  l - h a  n a n a l  t \ / ?

MS.  F IDLER:  I 'm  so r r y .  Can  - -  I

(202) 464-2400
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B

9

J U D G E  R E I C H :  W h e t h e r  t h e  k i n d s  o f

cons ide ra t i ons  t ha t  vou ' r e  d i scuss lnq ;  t ha t

i s -  l - hos '  1 -ek t rn  t -  n reven t  f eoccu l rence  a re

Ieo i I ima te  cons i r l e ra t i ons  t o  be  t aken  rn to

accoun t ,  wh i ch ,  t o  me ,  i t ' s  a  ques t i on  you

have  to  add ress  be fo re  you  ge t  i n to  wha t  t he

r e . a r l  l r o c e c I s  a h o r r t  t h o s e  _ i s s u e s .

MS.  F IDLER:  Tha t ' s  co r rec t .  And

c1s  we  po in ted  ou t  i n  ou r  b r i e f ,  t he  - -

essen - i a r Jy  wha t  t he  ALJ  seems  Lo  be  do ing  i s

c red i t i nq  the  Responden t  he re  w i th  tak ing

q t F n c : f  f c r  - -  n . \ i  / - \ n l v  a f i a r  l - h a  w i o l a f i o n

h a n n o n e d  -  h r r f  : f ' e r  ' '  - ' t l e d
. - .  - - .  L t r s  L 9 l l l P l d

And  wha t  t he  po inL  o I  Lhe  dssessmen t  i s  t o

: q q a < e  .  a r t  i  r . e r -  ̂ a  a  I  L h e  L i m e  o f  t h e

v io la t i on .  And  he re

o f  v io fa t i on  tha t  t he

10

L2

13

74

11

15

L1

I6

18 no t i ces  o f  v io fa t l on
n

i t  was  c lea r  a t  t he  t . rme

a a  e n . n , . l A n  f  h ; . r l  s c r r e ; 3 ]

a n ^  + h i  e  e r r h e a . r r r a n J -

F \ / e n  . r o  I  a  I  h . r t  n o i  n t  1 s

l o  n i r z e  a  h r r - a k  l h . r t  i S

19  . i nspec t i on .  So  Lo

t n  a < < a n t i  r ' l  l  r r  l - r r r '- - r r D 9

2T

22

n a r m . r l  l r r  r o e a r r r c d  f n r  c n m o n n o  r l n i n n

sett lement or someone who inunediately took
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S I  FDS _  a  r - . - rF  i  n l -  . )  / - . \ nn -  i  a r , / - a  n . \ f  s .ma .1ne

w h o  w a i t e d  u n t i f  a  f t e r

t o  n r a k e  s o m e  e l f o r L s  - -

l  h ; l -  l  h o r r '  r c  r - n m n l  r r i  r' -  ' - - , - ng

f  h a n  w h , e -  f  l a l r r v p  [ p 6 n

J U D G E  S T E ] N :

d  ! - L J  F | , L  a  L r r  L

we ' re  no t  even  su re

\ . ' i  l -  h  e n \ , ' l  h ; n n  h - c i . l o S

r  n l r ' l  + r ,  n n m n l  r r  r ^ r i l - h

Does the FI  FRA

10

1 1

T2

IA

n , - n ^  l f  \ r  n / - \ r  i . \ '  e n , - ^ I '  L o  L h a t ?  B u t  i f  I

r  o c >  l  I  n a r r a n l  I  L r  i  h -  P T r - p A  n a n > l  t r r  n n l  i ,' * , " -  . . :Y

h r , - . ]  - ^ - ^  1  , ^ ^ , , - ^ ^  |  A - -  ^ ^ - i  ^ ^  i  ^ { - ^  ^ ^ - ^ ln d O  S O m e  l d n g u a g e  L n d  u u l r l  9  - L r r L U  u , J l l L p - L - L d n C e

a f t e r  t he  f ac t  i s  no t  good  f a i t h .  And  I 'm

u r n n . i a r i  n a  i f  f h o r a  L i 6 n  ^ €-  -  a n y  K l - n o  o l  d n  d n d  l o g u e

i n  F I  E R A ?

MS.  F IDLER:  I  don ' t  have  tha t

to  submi t  a  b r i e f  t o  t heP ! q P o ! E u . r l L L ] l d P P y

B o a r d .

I 6

13

15

71

IB

19

20

2L

22

J U D G E  S T E I N :

k n o w  i f  y o u  k n e w .

M S .  F I D L E R :
I

I  am not awa.re of  any

a | r r e T l l r z -  h r r l -  T r ' n  l ^ , r n n "  l -  - \  - 6 a \ r i  l r r : l - F  i h a L .

T h a r k  v c ' t .  T h : n L  \ / - \ r r  Y . , r r r  H - l o l S .

M R .  Z A M P  I  E R O L L O -  R H E I  N  F E L D T :  I f  i t

n l  e a s e  I  h c  , . - o r r r t  -  r / F ^  -  - ' d r e s s
L L ,  l L - r  L  J u - L
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1  a  coup le  o f  i ssues  ra . i sed  by  counse l  F id le r ,

2  ve ry  b r i e f l y .

The  f i r s t  one  has  to  do  w i th

4  app l i ca t i on  o f  pes t i c i des  i n  a  g i ven  f l e f d .

5  Some  app .L i ca t i ons  beg in  a t  f e t ' s  say  8 :00

6  a .m . ,  and  t he  o the r  one  i n  t he  same  f i e l d

7  con t l nues  8 :30 ,  9 :30  p .m .  Tha t  depends  on

B  the  f eng th  o f  t he  f i e l d .  Tha t ' s  an

9  ag r i cu l t u ra l  p rac t i ce  cons i c le ra t i on ,  no t

-  
n  q n r r e r l -  i  n n  l - a .  r n ' , - +  f - -  - ^ +  ' , n  ^ .  . l ^ ^ i d e d  h e r e

1 l  i n  Wash ing ton  i n  EPA 's  headqua r te r s .

u ^ ' . '  r  ! - - - ^ i h ^ - -  - -  - d r i h , r c i n a c c  i ao 9  |  |  v u J

13  run  i s  a  dec i s ion  tha t  has  to  be  made  by

1 4  a q r n n o m i  q t s  i r  r . h e  l i e - L d .

15  So  i f  Judge  Bero  de te rm ined  wha t

76  she  de te rm ined  pe r ta in ing  to  the  hou rs  o f

L l  app l i ca t i on  i s  a  techn ica l  ma t te r ,  and

' 1  Q . - lonan. - . rc  ̂ h  r -  r -16  lenqth  or  the  area  o f  the
?

1 9  f i e f d .

Our  f i e lds  a re  d i v ided  i n

2 1  r e f a t i v e l v  . s m a ]  I  f i e f d s  b e c a u s e  w e  h a v e  t o

t 2  L a a n  ^  n r , - c i  < a  n n n r  r a l  ^ r  , r h ^ t  i  e  c n y : r r a , J  f n r+ !  r y ! q j ! v  t  v r

I2

20
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^ 1 r  r  F r r r r ^ h a r n  m r  r L 6 + _  c

ca re fu l  abou t  t ha t .

f l e l ds  a re  so  sma l l .

S o  w e  h a v e  L o  b e  v e r y

T h a t  '  s  t h e  r e a s o n  w h y

But  i f  ' , { e  wan t  t o go  a round  the

f i e ld  a  thousandl a w r  F I F R A T  r r e  c a n  n a m e  o n e

ac res .  So  i t  wou ld  be  one  v i o l a t i on .  Tha t '

r i d i cu lous

S o  w e  d r e  - -  I  d o n ' t  w a n L  L h i s

Fioarc l  to

s e m a n t i c s

g e t  l n v o l v e d  i n t o  a  d i s c u s s i o n  o f

10 Th i s  i s  no t  t he  i s sue .  The  i s sue

1 1 i c  t h a  r n n l i c : r - i ^ h  ^ r  ^ 6 e i  i n i r l o <  i < :

I2 t echn i ca f  ma t t e r .  I t ' s  r esDonse  t o

13  pa r t i cu fa r  c rops ,  t o  pa r t i cu l a r  pes t i c i des

I4 c n  i  I  r r n , r  < t r r r  c h r r l r i  n n  r  i  i , .  l  d

15  8 :00  a .m . ,  t he  reen r r y  r  ime  depend inq  on  Lhe

L6 n e s t i c i c l e  i s  e i l - h F r  f o u r  h o u r s  f o r  c l e a r  o u t

o '  T r i  1 . , n v  T 2 A  l ^ n r r r s  , 1 r  w h a f  e v e r .  ' - l p n r . n d 57']

1B when  the  f i e fd  was

- - ^ - , ,  l ^ - ^  - - A  . l r
v  s !  ) /  ! v r r 9  t

s n r a r r o , ' l  .  l t  t h ^  f  i e l d  i s
3

19 t : l z o e  f  i r r a  r l r r r  t h a n  l a F f

2A r  :  -  - -  - l . l  c r . , - r r r r : c '  r h : f  r r n r r  1 6 1L | | - L ^ s /  r \ : 9 u - L d L _ L U r i  w L , u  I  u  r u v 9 E r -  L r r o L  ] u u

/ a a n f  r \ ?  l - n . - - i  - -  
L h el e L r r L !  j  '  ] u u  . , o  u o y  u r

- -  i n  t he  case  o f  t r i l ogy  [ o  have  no t  r een t r y

2L

22
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( o f l  m i k e )  D a r t i c l t l . : r  , = . ' o  f  l r ' . h i n . r  , i a ' r i - e S

f n r  n o r e n n n c l

But  the  fac t  i s

^ t  ,  t - - !  F i ^ t !  , , - -  - ^ - . . , ^ l
J l r ' o l c u

r i r r r e  h o f  n r a  c . \  i  I  n - r . ^

t ha t  t he  f i r s t  pa r t

e i gh t  o r  10  o r  15

no  sense  un fess  to

10

1 1

72

13

74

15

h a r i +  l h a f  . e n r r l a l i n r  a n n l \ r  i i  l h a  w a v  F , P A

L , , n l  e  h a c : r r e o  i t r c  - -  r h o  I o n a t - h  ^ f  l - h a

f i e l r l  i s  v e r \ /  i m n o r t a n t .  I f  t h e  f i e l d  i s

u o r r r  q m r  |  |  r  h o n  a  n a r t i C U  l a r  c o n s i d e r a t  i o n

l : l z o c  n l : c a  I f  t h A  F i o l r l  i  e  r z o r r r  1 : r a a- ' - 1  |  O Y

' I  ̂ ' - -  i  -  + L  - +  ^  - ^ ^  ^  - ^  .  l , - , , r  ^  , ,, o n g  I l r  L n d L  c d s e ,  L t I e  5 a t . l t '  d l t j d  u - l L  d  \ , e r y

l n n n  f  i  c l . . l  i  l  r c  , - l i  T I e r e n L .

W e  h a v e .  a s  I  s t a t e d  b e f o r e ,  ( o f  f

m i k e )  f o u r  h a n d l e r s  a n d  t h e y  e x a c t f y  k n o w

,  l - , - ,  . , 1 - ^ - ^  . , L ^ -  , h \ /  h ^ , r  t h ^ e A  h a c t i - j  n ^ -w r r l r  I r v w  r . r \ ! !  I

: r a  r n n l i o r i  ( n  h : , r i n a  r h a m  n n  r - r n  : n r l  r n - ni l l g  t l l € l l l  9 ! J  l ) l l  d l l u  I  s o u

' i -  -  ^ ^ h + y - 1  ^ . - + - i - -  e t ; ] r  i n n  r , r h r t -  t - h a v r r -, ' ? r  t . r L / r  L  _ L r r g

n n i r n  t n  r { n  L l h ^ l -  r -  h a r '  , - l i , 4  r h a  r l r r r  h o f n r .. . - '  - '  -  € '
c

w h a l  l h e v  d i r l  - -  l - h e v  l , n n r . r  h o r - r - r q o  j -  h , = "  3 1 - p

I  h a  ^ n -  \ , r  n e c r  i  ^ i . l e  h a n d l e l S .

I n  t e rms  o f  Judge  Be ro ' s

deLe rm i  na t i on  o f  pena lL - i es ,  che

I5

I1

19

1B

20

21-

22
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10

1  Admin i s t ra t i ve  Law Judge  wen t  t o  g rea t  pa ins

2  t r y i ng  t o  f i gu re  ou t  a  sens ib l e  way  o f

3  app l y i ng  pena l t i es .

T h e  m a x i m u m  w a s  s e t  a f t e r  t h e  t h i r d

5  o r  f ou r t h  r ev i s i on  a t  51 ,100  pe r  v i o l a t i on .

5  Bu t  she  was  ask ing  l ook  wha t  happens  i f

7  s n m o h o r l r | l i r . s  r t  t h e  I ' e l d ,  D o  w o  i m n c s c  a

8  h lghe r  pena l t y?  We  can ' t ,  because  t he

9  pena l  t y  i s  a l r eady  t i xed .

S o  i  t  d o e s  n o t  m a r r e r  i  f  y o u  h a v e

' 1  
1  i n i r r r i a e  i f  l - h e  i l r r  i c  a t t c ' r r r  r . ,

1 a  - ^ - l - i r ^  h ^ - ' ^ a  f h o  n o n > t r r r  i <  - l y a . / . l , ,L - - L  | J L r r u f  r  j  r r  u r ! U c 1 ' . , 1 y

1 ?  r l 1 ^ - ^  r h ^  r l a - r  - . 1 . ^ ^  - ^  ^ * ^ ^ + l ^  II J  , l r e f  c r  d l l U  L l l d L  i L l d ^ e l : i  I I L )  p l c t - L - L L d - L  S e n S e .

l 4 i  f  l  6 r  < ^

- L  F  p A  -  . l ^ : l  i  n a  w i  l - h  l - h e s ei " o r r y  y c d l r  I  '  r L 9  w  ! L . r  L '

L6  ma t te r s  ( o f f  m i ke )  1968 ,  we  shou fd  s ta r t  t o

L ]  re th ink  ou r  i nvo l vemen t  o r  EPA 's  i nvo l vemen t

18  i n  t hese  ma t te r s  because  i f  t he  i dea  o f  t he

19  l aw ,  o f  t he  pu rpose  o f  t he  l aw  i s  t o  p ro tec t

20  worke rs  and  hand le rs  and  the  commun i t i es ,

2L  then  we  shou ld  do  tha t .

?2 EPA received documents in August
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1  2004 .  They  wa i t ed  e i gh t  mon ths  t o  f i l e  a

2  comp la ln t .

3  Look  i f  Mar tex  was  do ing  th ings  so

4  bad ly ,  t hey  shou ld  have  s topped  the  company

5  the  nex t  day ,  and  sa id  l ook  you  canno t  app ly

6  t hose  pes t i c i des  Lhe  way  you  a re  do inq  i t .

?  So  you  a re  ou t  o f  bus iness .  They  d i dn ' t  do

I  t ha t .

. r L o  r r : , ,  r  F a o  , .  r  r h , i n k  L h a L  t h e

10  agency  rea11y  was  t r y ing  to  make  a  po in t ,  t o

11  send  a  message ,  and  i t  t ook  Mar lex  as  an

12  exampJ .e .  Thank  you ,

13 JUDGE WOLGAST:  Thank  vou .  Thank

1 4  v n r :  f  o -  r  h F .  a ' f l  r ' n a - l -  e  r n / - l  f  h 6  ^ a c a  t S

15  submi t ted .

16  THE CLERK:  A f f  r i se ,  Th i s  sess ion

I1  o f  t he  Env i ronmen ta l  Appea ls  Board  now s tands

1  R  r , 4 i  ^ r r  r n a , ' l

2T

( W h e r e u p o n .  a t  I  l  :  l 1  a . m . .  r h e

H E A R I N G  w a s  a d j o u r n e c l  . )

* * * * *

19

20

22
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